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INTRODUCTION

Judaism is a svstem of law and ethics whose scope of regulation is
désigned to cover nearly every area ol human action. Unlike mamy
other religious legal systems, the mandate of Jewish law is limited
only by the scope of human activity; no area of activity i1s free from
I.ilfl'l.[]lﬁll !_':11".!,'? l"-'.'—'*';- 1".}'.'“ al, of |'|-':!: 1 :"Il::h-l' many s |_:|.Ir !i"_:n:

syvstems, Jewish law does notl, however, sel its boundanes at merely

determining what is legal or illegal; Jewish law also regulates that

which is ethical.” Frequently Jewish law will conclude that a certain
activity 1s completely legal. but s not ethically correct.” This article
reviews lewish law's attitude to one of the areas of modern sox

behavior that “law”™ as an institution has shied away from regulating
and that "ethics”™ as a ._i:-u,li‘illr'.l' has failed to reguiate: war In this
area, as in many others, the legal and the ethical are freely combined
in the Jewish tradition

T'his article will start with a review of the legal or ethical issues
that can justify the starting of war (jus ad bellum). This issue is crucial
tor any discussion of the ethics of the battlefield itself in the Jewish
tradition. As developed below, there are numerous different theories
as to why and when it is morally permissible to start a war that will
kill people. What theory one adopts to justify the war, and what

| in

category of “war™ any parti ular military activity is placed i sl

cantly affects what type of conduct is legally or morally permissible
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on the battlefield (jus i bello). This article continues by addressing
various ethical issues raised by military activity as they would be
chronologically encountered as hostilities advance and then reccde
including the issues raised by peace treaties and pacifism in the Jewish

This article demonstrates that the Jewish tradition has within it
a moral license that permits war (and killing) which is different tmm
the usual rules of individualized self-defense. However, the permissi-
bility to “wage war” is quite limited in the Jewish tradition and the
requirement that one always seek a just peace is part and parcel of
the process one must use to wage a legitimate war. The love of peace
and the pursuit of peace, as well as the eradication of evil, all coexist

in the Jewish tradition, each in its place and to be used in its proper
time.

GROUNDS FOR STARTING WAR

Jewish Law’s View of Secular Nations at War

Jews have historically been a people living in the Diaspora and were

(and still are) citizens of countries where Jewish law was not the
ethical or legal touchstone of moral conduct by the government. As
citizens of such countries it is necessary for Jews to develop a method
for determining whether the country’s military activity is permissible
according to Jewish law.*

Two distinctly different rationales are extant to justify the use
of military force. The first is the general rules of self-defense, which
are as applicable to the defense of a group of people as they are to
the defense of a single person. The Talmud® rules that a person is
permitted to kill a pursuer to save his own life regardless of whether
the person being pursued is a Jew or a Noachide. While there is some
dispute among modern Jewish law authorities as to whether Jewish
law mandates or merely permits a Noachide or bystander to take the
life of one who I8 trying to kill another, nearly all authorities posit
that such conduct is af the least permissible.

While Jewish law compels a Jew to take the life of a pursuer
notonp - therwise) wha is trying to take the life of a Jew,” such is
Hinnck fora N_ﬂﬂhide. Rabbi Joseph Babad, writing in Minchat
chide.” 2¥S that this is permissible but not mandatory for a Noa-

+ The source quoted for this statement is the Talmud in Sanhe-
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drin,” which derives from the verse in Genesis 9:6 (“One who sheds
man's blood by man shall his blood be shed”), one of the dispensations
to kill the pursuer. All commandments derived from this verse are
inding equally on Jews and Noachides.” Tosaphot notes that this
verse only makes the killing of the pursuer permissible but not obliga-
tory losaphot claims that it is Deuteronomy 22:27 (“the betrothed
damsel cried and there was none to save her”) that makes this action
obligatory rather than optional, and this verse only has legal effect
on Jews

Rabbi Shlomo Zevin argues with this position. He notes that the
verses in Obadiah 1:11-13 chastise the kingdom of Edom for standing
by silently while Israel was destroyed. Hence, he claims, it appears
that all have an obhgation to help.” He also argues that the Talmud
n I.8. Sanhedrin 72b was referring to a house robber™ and not to a
pursuer. Other modern commentanes also disagree with Rabbi Babad
and accept Rabbi Zevin's ruling

It is obvious that the laws of pursuit are as applicable to a group
of individuals or to a nation as they are to a single person. Military
action thus becomes permissible, or more likely obligatory, when it
s defensive in nature, or undertaken to aid the victim of aggression.

However, using the pursuer paradigm to analyze “war” leads one to

conclude that all the restrictions related to this rationale apply also
War, if it is to exist legally as a morally sanctioned event, must permit
some torms of killing other than those allowed through the self-de-
lense rationale; the modern institution of “war” cannot exist as deriva-
tive of the self-defense rules alone

Ihere are a number of recent authonties who explicitly state that
the institution of “war” 1s legally recognized as a distinct moral hicense
independent of the laws of pursuer and self-detense) to terminate
life according to Jewish law even for secular nations. Rabbi Naphtali
Zevi Yehudah Berlin™ argues that the very verse that prohibits mur-
der, permits war. He claims that the words “from the hand of a man,
your brother™™ prohibit killing only when it is proper to behave in a
brotherly manner, but at times of war, killing that would otherwise be
profibited 15 permitted. Indeed, such an opinion can also be found in
the medieval Talmudic commentary of Tosaphot

Other authorities disagree. Rabbi Moshe Sofer” appears to adopt
a middle position and argues that wars of aggression are never permit-
ted to secular nations; however, he does appear to recognize the

institution of “war” distinct from the pursuer rationale in the context
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of defensive wars. A number of other rabbinic authorities appear to
accept this position also.”

A Jewish Nation Starting a War

The discussion in the commentaries concerning the issues involved
in a Jewish nation starting a war is far more detailed and extensive
than is that devoted to secular nations going to war. ™

The Talmud™ understands that a special category of permitted
killing called “war” exists which is analytically different from other
permitied forms of killing, like the killing of a pursuer or a house
robber. The Talmud delimits two categories of permissible war: 1)
obligatory; and 2) authorized.” It is crucial to determine which cate-
Bory of “war” any particular type of conflict is. As explained below,
many of the restrictions placed by Jewish law on the type of conduct
prohibited by war are frequently limited to authorized rather than
obligatory wars.” Logic would dictate, and Jewish law accepls, that
aspecific divinely mandated conflict has certain ethical rules not found
in any other type of military engagement, ™

According to the Talmud,”™ obligatory wars are those wars started
in direct fulfillment of a specific biblical commandment, such as the
obligation to destroy the tribe of Amalek in bibl ical times. Authorized
Wars are wars undertaken to increase territory or “to diminish the
heathens so that they shall not march,* which is, as explained below
a category of military action given different parameters by different
authorities.” Maimonides. in his codification of the law, writes thal:
The king must first wa ge

only obligatory wars. What is an obliga-
tory war? It

1S a war against the seven nations, the war against
Amalek, and a war to deliver Israel from an enemy who has
attacked them. Then he may wage authorized wars, which is a
War against others in order to enlarge the borders of Israel and

' increase his greatness and prestige.’

Surprisingly enough, the
enemy .,

of preemptiy

: category of “to save Israel from an
5 not found in the Talmud. In addition, the category

€ war” is not mentioned in Maimonides’ formulation of

law even though it is found in the Talmud.™
What was

did he develop

of a discussion

Maimonides’ understanding of the Talmud and how
these categories? These questions are the key focus
on the laws of starting wars. The classical commentar-

_‘_.“—
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ies, both ancient and modern, grapple with the dividing line between
m— ial = lnranl Eroarn an anemny wiho has atts i them™ and

wiar to deliver Israel from a nemy whno has attacked them and

} war "o enlarge the boraers of Isragl and 1o incCrease nis (the King s|
- - 103 i - ¥ » y - mil | r ¥
greatness and prestige cacn of these approaches underies Litferent

understand 125 Of when a waris abl gaton wuthonzed, or prohbited
and the ethical duties associated with each categony

Ibn Tibbon's translation of Maimonides' commentary on the
Mishnah suggests that Maimonides felt that an obligatory war does

not start until one is actually attacked by an army; authorized wars

include all defensive wars and all military actions commenced for

anv mreason other than immediate self-defense H|It'-'rl|5|1|\.'. to this
definition, the use of force prior to the initial use of force by the enemy
other than tor clearly delensive purposes can only |'1'||.|‘-'il.'|'1.J|!r'll.'l.";,:j':
the “pursuer” or sell-defense rationale. All other mulitary activity 1s

Rabbi Joseph Kapach in his translation of the same commentary
of Maimonides understands Maimonides to permil war agaimnsit na
tions that have previously fought with Israel and that are still techmi
cally at war with the Jewish nation—even though no lighting is now

g0Ing on An offensive war cannot be |L|l-|i|||'|.1 &ven as an authorized

war unless a prior state of belligerency existed

Rabbi Abraham diBoton, in his commentary on Maimonides

i Mishneh), © posits that the phrase to enhance the king's great

of authonzed war

NesSs and preste I'iL;'..n.il."- .'.I.. of the caltegones

permitted in the Talmud. Once again, all wars other than purely

defensive wars in which military activity is sokely y ONE S
opponents are classified as authonzed wars or illegal wars Obligaton
wars are imated to purely detensive wirs

Rabbi Abraham lIsaiah Karlitz (Chazon lsh) claims that Maimon-

§ Forrmrmve iy

on of an authorized war 15 refernng the use of force

[ attrition situation In any arcumstance in whach pror

battle” has occurred and that battle was initiated by the enemy, the

war thal 1s |-._.||.“.I |I.IH‘._'|h'. is an -.lt'lla-_,‘,l-'-ﬂ\ one.’ '\.'I.'.'F‘-jln."; to this

approach, the use of military force prior to the start of a war of atintion

1

is prohibited (unless justified by the general rules of self-detense, in

which case a “war” is not being fought according to Jewish law)

Summary

L % I ;
o Jewish law Can thus be

Wars by secular governments according

45nry " T e
divided inlo three categones
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1. War to save the nation which is now. or soon to be. under attack
This is not technically war but is permitted because of the
law of “pursuer” and‘ is subject to all the restrictions related
to the law of pursuer and the rules of self-defense

2. War to aid an innocent third party who is under attack. This too

15 not technically war, but most commentators mandate this,

also under thtf"pursuer" rationale, but some rule this .'“

merely permitted. In either case, it is subject to all the restric-
tions related to the “pursuer” rationale

Wars of self-defense or perhaps territorial expansion. A number of

commentators permit “war” as an institution even in situa-

tions where non-combatants might be killed; most commen-
taries limit this license to defensive wars.

T
®

50 too, Jewish law divides wars by the Jewish government into
three (different) categories:

» Defending the people of Israel from attack by an aggressive
neighbor. This is an obligatory war.

Fighting offensive wars against belligerent neighbors. ™
Protecting individuals through the use of the laws of “pur-
suer” and self-defense from aggressive neighbors. This is not
3 "war” according to the Jewish tradition,

Finally, it is erucial to realize that there are situations where

War—in the Jewish tradition—is sim ply illegal. The killings that take
Place in such a war, if not directly based on immediate self-defense
needs,” are murder, and participation in those wars is prohibited
*"'fmﬂllng to Jewish law * How specifically one, as a citizen, is to
respond to an improper war (by silence, ;-'rrutv.r-t. draft evasion, or
disobedience, avil or otherwise) is a question beyond the scope of

this paper: It is clear, however, that one may not actually serve in the
army and kill the enemy unjustly.

BATTLEFIELD ETHICS

Type of War

The initia]
field

_iestion that needs to be addressed when discussing battle-
ethics is whether the rules §

or these situations differ from all
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other applications of Jewish ethics, or is “battlefhield ethics™ merely a
general application of the rules of Jewish ethics to the battlefield
situation. This question is essentially a rephrasing of the question

What is the moral license according to the jewish tradition that per-
mits war to be waged?” As explained above, Jewish tradition catego-
rizes “armed conflict” into three different categories: obligatory war,
permissible war, and societal applications of the "pursuer” rationale.™
Each of these situations comes with different licenses. The easiest one
to address is the final one: the pursuer rationale. Battlefield ethics
based on the pursuer model are simply a generic application ot the
general field of Jewish ethics relating to stopping one who is an evil-
doer from killing an innocent person. While it is beyond the scope of
this article to completely explain that detailed field of Jewish ethics,
the touchstone rules of self-defense according to Jewish law are lour-
fold. Even when self-defense is mandatory or permissible and one
may kill a person or group of people who are seeking to kill one who

IS Innocent, one may not:

Kill an innocent™ third party to save a life
' llr'l'l}\t'] a person to risk his life to save the life ot another:
Kill the pursuer after his evil acl is over as a lorm ol pun-

il

ishment;

4. Use more force than is minimally needed.’

Thus, the rules of this type of “armed conflict” would resemble the
activities of a police force rather than the activities of an army Only
the most genteel of modern armies can function in accordance with
these rules

On the other hand, the situations of both obligatory war and
authorized war are not merely global extrapolations ot the prinaples
of “self-defense” or “pursuer.” There are ethical liberalities (and stric-
tures) associated with the battlefield situation that have unique ethical
and legal rules unrelated to other fields of Jewish law or ethics = They
permit the killing of fellow human beings in situations where that
action—but for the permissibility of war would be murder. In order
to understand what precisely is the “license to kill,” it is necessary 10
explain the preliminary steps needed according to Jewish law to actu-
ally fight a battle after war has been properly declared. It is through
an understanding of these requirements that one grasps the limits on
the license to kill one's opponents in military action according to
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The Civilian, the Siege or Blockade, and Standards of Conduct

The obligation to seek peace, as explained above, applies to h’lllll["-‘
between armies in which no civilian population is involved. Jewish
law requires an additional series of overtures for peace and surrender
in situations where the military activity involves attacking cities popu-
lated by civilians. Maimonides states:

Joshua, before he entered the la nd of Israel sent three letters to
its inhabitants. The first one said that those that wish to flee [the
oncoming army| should flee. The second one said that those
that wish to make peace should make peace. The third letter

said that those that want to fight a war should prepare to fight
=
4 War.

Nor was the general obligation to warn the civilian population rm!-u[ﬂf
to fulfill the obligation: Maimonides codifies a number of specific rules
of military ethics, all based on Talmudic sources.

When one surrounds a city to lay siege to it, it is prohibited to
surround it from four sides; only three sides are permissible.

One must leave a place for inhabitants to flee for all those who
Wish to abscond to save their lives ™

Nachmanides elaborates

on this obligation in a way that clearly ex-
plains the moral obligati

Oon:

God commanded us that when we lay siege to a city that we
le. |

ave one of the sides without a siege so as to give them a E‘Ia"':’
to flee to. It is from this commandment thal we learn to deal with
COmpassion even with our enemies even at time of war; in addition by

Siﬁﬁg Our enemies a place to flee to, they will not charge at us
with as much force. ™

Nachmanides believes

that this obli is 30 basic as to require
that it be one of the 15 obligation is so 1

H 613 basic biblical commandments in Jewish law

: uwew:l. Nachmanides clearly limits this ethical obligation to Mi":“'
zed and not obligato st other

suthorities, ® ‘gatory wars, and this is agreed to by mos
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Essentiallyv, lewish law compietely rejects the notion of a “siege
as that term 15 understood bv military tacticians and modern articula
tors of international law. Modem international law generally assumes
that in a situation where “the commander of a besieged place expels)
the noncombatants, in order to lessen the number of those who con
sume his stock of provisions, it is lawful, though an extreme measure
to drive them back so as to hasten the surrender.”™' Secular law and
morals allow the use of cvilians as pawns 1n the sSlege The Jetrish
tradihion profubited that and mandated that noncombalants who wshed to

sl be allowed to Ree the scene of the battle. | would add, however,

that | do not understand Maimonides® words literally. It is not sur-
rounding the city on all four sides that is prohibited; rather, it is the

preventing of the outflow of croilans or soldiers who are seeking to flee

Of course, Jewish law would allow one to stop the mflow of supplies
to a besieged city through this fourth side.

I'his "PPT“‘"".h solves another difficult F‘h‘hll'?li according to Jew
ish law: the role of the “innocent” civilian in combat. Since the Jewish
tradition accepts that civilians (and soldiers who are surrendering)
are always entitled to flee from the scene of the battle, it would logically
follow that all who remain voluntarily are classified as combatants,
since the opportunity to leave is continuously present Particularly in
combination with Joshua's practice of sending letters of warning in
advance of combat, this legal approach greatly himits the role of the
doctrine of “innocent civilian” in the Jewish tradition. | ssentially, the
lewish tradition feels that innocent civilians should do their very best

y remove themselves from the battlefield and that those who remain

B
1|

are not so innocent. If one voluntarily stays in a aty that is unc
siege, one has the status of a combatant.’

The unintentional and undesirable killing of involuntarily re
maining innocent civilians seems to me to be the one “killing™ activity
permissible in Jewish law in warsituations that w ould not be permiss)
ble in the pursuer/self-defense situations. Just as Jewish law permits
one to send one's own soldiers into combat (without their consent),
possibly to be killed, Jewish law would allow the unintentional killing
of innocent civilians as a necessary (but undesired) by-product of the
moral license of war.™

The lewish tradition mandated a number of other rules so as to
prevent certain types of tactics that violated the norms of ethical
behavior even in war. Maimonides recounts that it is prnhthitl'd et

remove fruit trees so as to induce sulterning, famine and unnecessary
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waste in the camp of the enemy and this is accepted as normative in
Jewish law."™ Maimonides, in his Book of Commandments,” expliatly
links this to the deliberate intention to expose the enemy to undue
suffering. Nachmanides adds that the removal of all trees is permissi-
ble if needed for the building of fortifications: It is only when it is done
deliberately to induce suffering that it is prohibited. Nachmanides too,
however, understands the Jewish tradition as requiring one to have
mercy on one’s enemy as one would have mercy on one’s own and
not to engage in unduly cruel activity." Even the greatest of
scourges—rape of the enemy female cvilian population—was regu-
lated under Jewish law.™

A Note on Nuclear War and Jewish Law

The use of nuclear weapons as weapons of mass destruction is very
problematic in Jewish law. In a situation of mutually assured destrus-
tion if nuclear weapons were used, it is clear that the Jewish tradition
would prohibit the actual use of such weapons if such weapons m
to cause the large-scale destruction of human life on the earth as it
currently exists. The Talmud®” explicitly prohibits the waging of war
in a situation where the casualty rate exceeds a sixth of the population.
Lord Jakobovits, in an article written more than thirty years 380
summarized the Jewish law on this topic in his eloquent manner

In view of this vital limitation of the law of “If'&w. l:
would appear that a defensive war likely to endanger the 59“““
of the attacking and the defending nations alike, if not ind
the entire human race, can never be justified. On this Mﬁ
tion, then, that the choice posed by a threatened nuclear at the
would be either complete destruction or surrender, only
second may be morally vindicated.™
However, one caveat is needed: It is permissible to o ‘:
adopt a military strategy that is in fact prohibited in order _“’ ikt
war. While one injustice cannot ever justify another injustice, ﬁ;:
times threatening to do a wrong can prevent the initial wrong mean
occurring. Just because one cannot pull the nuclear br does not the
that one cannot own a nuclear gun.” It is important to m.ldl mj un;auﬁﬂ
logical syllogism that permits this conduct. It is prohibi <
of the prohibition to lie—to threaten to use a weapon thal wmv
prohibited from actually using. However, it can be clearly dem
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addresses the question of who shall be compelled to fight in a war.
It states:

And when you approach the time for battle, the priest ‘H
approach and speak to the people. He should say to them, .l.'.'
ten Israel, today you are approaching war with your enemes
do not be faint in heart; do not be fearful and do nulhem
do not be frightened of them. Because God, your God, is going
with you to battle your enemies and to save you." And the
officers shall say to the people, “Who is the person “‘hﬂ'"
built a house and not yet dedicated it? He ;Iwuldutnm'bli
house lest he die in battle and another dedicate it whn:;
person who has planted a vineyard and never used the fruit
He should leave and return lest hedieinhﬂttlemdllﬂlﬂ':
the fruit. Who is the person who is engaged to a woman ”
has not married her? He should leave and return home Hﬂ
die in battle and another marry her.” And the officers shouid &
to this saying, *Who is the person who is mmmﬂﬂd:d
heart? He should leave and return lest his neighbor's heart grow

as his has. ™™

Two distinctly different exemptions are present in the Bible. The &:
is that of a person whose death will cause a dear “‘“’"""’ﬁm
an impending life-cycle event. The second is a person Wmmh
may be deleterious to the morale of the army as a whole. s
position of Maimonides is unclear, Ravad immediately notes that
two categories of exemptions are different in purpose and 'ﬁ’r;_
tion.” Ravad states that the exemptions relating to impending '
cycle events apply only to an authorized war; in an .
all must fight. f'pmy he states that it is possible that the exemption
for one who is fearful would apply even to an obligatory war:
The Talmud™ explains this exemption in Mdmt$
wmm%m:mmmamwmsm_ﬂ*w
courage to do battle and to see combat and watch people perish- oA
Yosi asserts that it relates to a person whose personal achons
hemswuumwhoummarmuuminmmhwﬂhﬂf::
for his sins).™ Most authorities maintain that one who s fearful & Y/
mm.mmmthanmpﬁm#mmP‘::b
takethiudefernl—itismtopﬁmut"krhhhwrmﬂmw
of such character from fighting.* While one could claim that
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of exemption is a form of selective conscentious obsection, such an

inderstanding of the law would be in error. A person who “objects
is not given an exemption; certainly a person who is physically and
psvchologically capable—but who merely objects to this particular
war—can be ;ul.".'ll,ll'lliq_'li to hgnt It 1 only a form ol Psy ||"‘}l".'l|l.|||
unfitness that earns one this ty pe of exemphtion

In addition to the question of who serves, Jewish law mandated
certain ethical norms on the battlefield so as o ensune certain moral
behavior., For example, the Bible requires, and this is quoted in the
Talmud and codes. that basic sanitary rules be observed in military

mcampments

PEACE TREATTES

The book of Joshua (9:3-12) recounts the story of the first treaty the
ki 12)

lewish nation entered into as follows

The people of Givon [who live in Israel] heard what joshua did
to Jericho and to Ai [they were destroyed]. And they worked
with trickery and they made themselves to look like ambassadors

And they went to Joshua at Gilgal and said to him, and

i L 1 r We have come Irom a lar land; make

1 al
D Akl the peopie Oof ISt

4

a treaty with us And they said to Joshua Ve are your

servants He said to them Who are you and whers {0 vou
come from?” They replied “From a very far away land
4 th them and he sagned

And Joshua [and the Jews] made peace witl
a treaty with them which was sworn on [ratified by] the pres:

dents of the tribes. And it was at the end of three days alter th

treaty was signed that the Jewish nation heard that the Givonites
were neighbors and lived nearby. The J'"""'Fll" of lsrael traveled

. i
and came to their cities on the third day And the Jews did

not attack them since the presidents of thy tribes had ratified
[the treaty]—in the name of God, the God of Israel. The Jews
complained to the presidents of the tribes. The presidents re-
plied, “We swore [not to attack them] by the name of the God

of lsrael and thus we cannot touch them

Even though the treaty was entered into under fraudulent pretenses

the Jewish people maintained that the treaty was m« rally binding on
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them. Indeed, Maimonides, basing himself aimost exclusively on just
this incident, codifies the rules of treaty as follows:

It is prohibited to lie [or breach] in treaties and it is prohibited
to make them [the defeated nation| suffer after they have settled
and accepted the seven commandments ™

Rabbi David Ibn Zimra (Radvaz) in his commentary on Maimonides
explains that “this is learned from the incident of the Givonim since
breaking one’s treaties is a profanation of God’s name.” According
to this rationale, the reason the Jewish nation felt compelled to honor
its treaty with the Givonim—a treaty that at the very least was enlered
into under fraudulent circumstances—was that others would not grasp
the full circumstances under which the treaty was signed, and would have
interpreted the breach of the treaty as a sign of moral laxity on the part of
mlk Ilmml.“ people. One could argue, based on this rationale, that in
51'-'!l1lhl where the breach of a treaty would be considered rea-
by others, it would be permissible to break it."

Rabbi Levi ben Gershon (Ralbag) understands the nature of the
obligation to observe treaties differently; he claims that the reason the
treaty with the Givonim had to be honored was that the Jewish nation
_swore” o observe its obligation, and if it did not do so, the nations
e o woald think that the Jewish people do not believe in a
God and thus do not take their promises seriousty.™

Rabbi David ben Kimchi (Radak) advances an even more radical
understandins of the nature of the obligation. Among the possible
'Hﬁms.he advances 1o explain why the treaty was honored—even
Cosh K was e void treaty because it was entered into solely on the
basis of the fraudulent assurances of the Givonim—was because oth-
€T3 would not be aware that the treaty was really void and would
!['hjg ) identify the Jewish nation as the breaker of the treaty.
! fear, that the Jewish nation would be incorrectly identified 3.5 a

o states, is enough to require that the Jewish nation

keep all treaties duly entered into ™
i h:ﬁ?ﬂﬁ thmpmp. » Whatever the obligation to keep treaties
to Jewish l;m 5 that treaties are basically binding according
treaty by ﬂm‘ only in the case of a visibly obvious breach of the
treaty. Thus, ]Plfg‘ ;:" the second party may decline to honor the
that is w::‘ ‘AW accepts that when the war is over, the peace
Bh“d'“'g' Indeed, even in a situation where there

‘  —
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PACIFISM AN} QUIETTSM
Inidrvidual Pacifism

Difficult as it is in our society today to take a stand against pacifism

as a social or individual moral philosophy, it is clear that the Jewish

tradition does not favor P.a;_‘:j.i-r:‘l as a value supenor to all other values
or incorporate it as a basic moral doctrine withan Judaism. Judaism
clearly has accepted a practical form of pacifism as appropnate n
the “right” circumstances. For example, the Talmud recounts that in
response to the persecutions of the second century (CE ), the Jewish
people agreed (literally: took an oath) to adopt pacifism in the process
of seeking political independence or autonomy for the Jewish state )
This action is explained by noting that frequently pacifism is the best
response to total political deteat; only through the complete abjuring
of the right to use force can survival be ensured. S0 too, the phenome
non of martyrdom, even the extreme example of killing one’'s own
children rather than allowing them to be converted out of the faith,™
represents a form of pacifism in the face of violence.” However, it is
impossible to assert that a pacifistic response is based on a deeply
rooted Jewish tradition to abstain from violence even in response to
violence. It is true that there was a tradition rejecting a violent response
to anti-Semitism and pogrom; vet it is equally clear that that tradition
was based on the futility of such a response rather than on its mora
impropriety. Even a casual survey of the lewish law matenal on the
appropriateness of a violent response to violence leads one to cong ude
that neither lewish law nor rabbinic ethics frowned on violence in all
circumstances as a response to violence.”

Three examples prove this point. Jewish law commands (com
pels) one to save the life of one who is being murdered even it it 1s
necessary to do so at the expense of the life of the murderer; the
lalmud commands that one should have no mercy on the murderer
and should take his life if need be—indeed this is true even if the
murderer could not be i‘llﬂl‘-hL'd bv a court for his crime after the fact

e if the murderer were a minor).” So too, Jewish law

{for examp
recounts that if one sees two individuals fighting in circumstances in

which one could hurt the other, Jewish law allows the use of ftorce
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to separate the two combatants. In circumstances where force is the

only means to separate the combatants, force is mandatory.” As is

noted by Rabbi Joshua Falk-Cohen (Sema) and others, this rule encom-

passes two different moral duties. The first is to help one who is being

attacked; the second is to separate a person from sin; the use of force

to hurt a person is wrong, but Jewish law sanctions the use of force to prevent

another from using force improperly. A clearer rejection of the philosophy

of pacifism is not possible. Indeed, one who examines even the ritual

area of the law discovers that the use of violence in the service of that

which is right is sanctioned. Thus, Shulchan Aruch™ mandates the use

of force on the Sabbath in response to the threat of invasion of the

, Jewish community. It is simply untenable to claim that as a matter of

theoretical ethical duty Jewish law perceives pacifism as the deal

response to evil in all circumstances.” But it is crucial to emphasize

that the Jewish tradition does not reject pacifism as a practical response

to immorality or evil. Rather, tactical pacifism has a place as the clearly

Superior alternative to cooperating with evil or perhaps even actively
trying to separate one from evil and failing.

There is one element of pacifism that is clearly found in the
Jewish tradition: the minimization of violence. In nearly all situations
where Jewish law allows violence to prevent an evil from occurring,
it mandates that the minimal amount of violence be used to accomplish
one’s goal. Thus, if one can stop a murderer from iﬂm"“‘mslﬁ »
crime without the use of deadly force, deadly force is prohibited;” i
One can separate combatants without using physical force, nonviolent
means are certainly preferred.™ Judaism accepted that it is best not
to use violence, and looked upon violence as the last resort, but when

no “ﬂ‘ef action would suffice, violence was morally acceptable and
typically mandatory.

Societal Pacifism

The question of societal, rather than individual, pacifism is m‘“",.h

Em complex topic in Jewish law. As demonstrated elsewhere in

, > Paper, Judaism does not require that society go to war in al
rﬂ‘:“:m in which war is permissible. The decision as to W

whois Wage war is a societal burden, a judgment made by M

s F;'" of the society who will suffer the consequences of waging

ety - ' response to a belligerent action, in situations where war

horized rather than obligatory, society has the right to adopt @

SEmm——
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to aggression and decline ise its right to respond o every

aggression. That form of soc | pacihsm is permuti d according to

lewish law. Even in that sit on, these considerations are limited

to cases of authorized war
Rabbi Maurice Lamm in his excellent seminal essay on pacifism
and selective conscientious objection in the Jewish tradition concludes

by stating

It must be affirmed that Judaism repected total pacifism, but that

r morally

I paciiism as a

more noteworthy religpous position MNonetheless, this selective
pacifism is only a public, national decision, and not a personal

e

Rabbi Lamm's essay demonstrates what is obvious to all students of
lewish law and ethics: Theological pacifism has no place in the [ewvsh
Fradition

An individual's “selective conscientious objection” can be justi-
tied in the Jewish tradition as a response toan unjust war k rw]m-mix
soCieties will embrace a military policy directly contrary to the Jewish
tradition as to when a war is l"'—|_"|'|'l!'\".|t"'|_t' lewish citizens in thal society

are faced with a dilemma as to their own conduct: Should they fight

n an unjust war? Should they publicly oppose the war (and rnisk

societal scorn and perhaps a rise in anti-Semitism), or should they
simply find a way to avoid fighting? A number of splutions have been
addressed to this question, which forces an individual to weigh the

COMSEQUEnces 1o Jews in one’s country with the biblical commandment

not to kill and not to stand by when others are killed. A number of

solutions to this dilemma have been advanced in Jewish law, and
there is no reason why selective conscientious objection should not
be ace |-|'|L.||||_|_- in a society that allows one o declane su h a status and
avoid military service in that manner. Second pragmatic pacifism 15
a moral value in the lewish tradition, but in my opinion, it is only a
value of significance in situations where active (physical) removal ol
the Impropriety is nodt F'I-"'t\ll"'Jl.‘

One mav not, under anv circumstances, kill an innocent person
to save one's own life: however, one may (bul néed not) be silent in

the face of the killing of an innocent person by another it that murderer
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will seriously punish or kill one in retaliation for ';H'Ifll.ﬂll_r:::tll_:illr:_lt::'n
cally, Jews in the Diaspora have sometimes been Pt ":"'f ol Golli
Ihu‘;' were involved in political Opposition to a governme ﬂ: ‘!l.m-ﬁr
‘-"1'11-]'11'.' lewish law prohibits murder no matter w hat the ¢ -‘”“'L'-]: "mm;.tr
Jewish law does not require that one do whatever one -11;1.- -.3. v
what the consequences, (o save the life of another. Indes .‘t-htlr =
been noted elsewhere. the obligation to \dw_!ht. e f"“ Onse-
perhaps suspended in the face of very *‘l'*%”'“f'“” mmjhld.n:h-d in
quences.” Absent an anti-Semitic taint, certainly it is suspe

the face of significant physical duress. ™

Quietism

t al philoso-
Evaluated from the Jewish perspective, quietism’™ as a moral P While
phy suffers from all the failures of paciism and then some

v . . N | 'Il_lﬂ'd mn
without a doubt some aspects of this philosophy can be f
modern Hasidic doctrine,

o e abrogation of responsibility for one's
physical actions, the lack

of moral responsibility towards Ulhur- ||1|.in,—|t::
uals in the world. and the tendency in quietism towards sexual Pﬂ‘m'-1
cuity"™ can only lead a reasonable person to conclude that it l'-_ﬂ‘-"tl;J
doctrine of any ;a:gmﬁ::.m-;:- in the Jewish ethic."™ Much of the dox mf:w
basis of quietism Presupposes the lack of religious value of the routi
fituals of prayer and penite
to Judaism. As a comple

i s hiom
in Hasidism have Some basis in Jewish ethics; in contrast or Oppos
to religious ritual it has no place

. .nl].l]
nce, whereas such doctrines are essi d
. . iwrake
ment to ritual, the doctrines as INCOTEX

CONCLUSION
When one reviews the rules found within Jewish law for waging “.”:
One grasps 3 crucial reality of Jewish military ethics. The moral license
that “war~ Brants a person or g SORRIrY varies froim aituaticn to situs-
‘vent. The Jewish rruﬂ:lmn treats different permissi-
ly. The battle for vital economic needs carries “.u.rl
license than the war waged to Prevent an aggressive
Nquering an innocent nation, Jewish law recogni !'Nf
T - Sy mm‘F"“*?l'r‘ immoral, that some wars are morally
Permissible but d(.‘l.'ﬂl'l'lpﬂl'lll“d I-:H,' a very limited license to kill and lh.;f
iﬂ'T mﬁd with an enemy that is l.""i'l-d
€S with a different moral response an

tion and event Lo g
ble wars different
it much less moral

SOme wars are 5 basic battle
situations com

Each of these
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17. Tosaphot Skavuot 35b, “Going to an authorized war.” Maharal M
Prague, in his commentary on Genesis 32, also states that war is permitted
under Noachide law. He claims that this is the justification for the actions of
Shimon and Levi in the massacre of the people of Shechem. Furthermore,
under this analysis even preemptive action, like the kind taken by Shimon
and Levi, would be permitted. He at least implies that the killing of civilians
who are not liable under the pursuer rationale is permissible; see also R
Shiomo Goren, “Combat Morality and the Halacha,” Crossroads | (1988k 21K
|published by Zomet in Jerusalem)|

18. Rabbi Moshe Schreiber, Chatam Sofer, Yorch De'ah 1:19.

19. See, e.g., Rabbi Abraham Kahana-Shapiro, Devar Avrahim L1L
Rabbi Menachem Zemba, Zera Avraham 24. The issue of selling weapons 10
Gentile nations is addressed in an essay of Rabbi ). David Bleich, “ Arms Sales,
in Comtemporary Halakhic Problems 3:10-13. In this essay it is demonstrated
that the consensus opinion within Jewish law permits the sale of arms &0
;E:::mnwnts that typically use these weapons to protect themselves from

its.

20. For reasons beyond the scope of this article, Jewish law did not
historically develop a complete system of regulations relating to how J
law governs Gentiles. For many years this was perceived to be mainly 3
theoretical discussion, as Jewish law and ethics were not truly F‘,"11 '* e
Judeo-Christian ethic of Western culture; see, e.g., Rabbi Yecheil Michael
Epstein, Aruch ha-Shulchan he-" Atid, who wrote two different works: Artach he-
Shulchan, a standard code of Jewish law, and Aruch ha-Shulchan he-/Atid, 3
code of Jewish law for the future, which contained those areas of law not
practical in his opinion; the laws of war are in the second work.

21. B.T. Sotah 44b. ;

22. The word reshut is sometimes translated as “permitted”; this “’x
correct, for reasons to be explained below. Rabbi ). Karo, in Kesf Mish
(Kings 6:1), further divides the category of “obligatory” into two calegones
“compulsory” and “commanded.” Thus some modern commentaries divide
the types of war into three. While this division is not incorrect. the legal
lhﬂmm‘ﬂ between “commanded” and "'mmpu]mr}l‘" wars are not very "i.
nificant, and it is for this reason that the Mishnah, Maimonides, and 'h;
I.'I:Ik;? will continue to use that bifurcation rather than any other type
division. Betzer Eveizer. at 84, notes that the Talmud implicitly creates e
other category of war, an illegal war. See note 4 above and note 39 below for
2 discussion of the ramifications of concluding that a war is illegal

B. Or perhaps “compulsory” wars, according to those who accept @
trifurcation of the categories; see note 22 above.

2. As explained above, Jewish ethics clearly distinguishes between ll';
different categories of war. An obligatory war requires a different mode
ethical conduct from all other types of war. Particularly when discussing the
obligation in the time of Joshua to conquer the land of Israel for the first tme
and the generic biblical obligation to destroy Amalek, Jewish law mandates 3
different set of ethical norms for these historical obligations, Thus Maimonides
States: "It is a positive commandment to vanquish the seven nations [that
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exercises junsdiction over the people.” Menachem ben Mein argues that
approval of the Sanhedrin is needed only if a significant minarity of the nation
does not approve of the war. However, he states that no d.p'plm‘ll is needed
for popularly supported wars; see B.T. Saniedrin 162, The details of the ritual
requirements for such a war are bevond the scope of this paper, see, generally,
Bleich. note 13 above, and Zevin, note 11 above.

27. Maimonides, Hilchot Melachim, 5:1.

2B. "War to diminish. "

29. It is worth noting that Christian ethics developed a similar dichot
omy between types of war: “ Augustine and the other later Christian (Catholk
and Protestant) writers recognized another type of war not W by
Greek and Roman law. This was the concept of the Holy War, That is, a wat
in which God himself called His people to fight. In such a war, ruthlessness
was the norm. . . . In just wars God'’s express will could not be so cleatly
discerned, so restraint was required.” Roberts, “Judaic Sources,” 21. How
ever, the “failure” of Christian ethics occurred when this category was &
panded beyond the small number of specified holy wars. “Later Christian
writers maintained that the Church could ‘take the part arlier played b¥
God in commanding wars for the faith and directing Christians 10 bette
against the Church’s enemies. . . . * It was argued that the Pope, a8
earthly representative, had the authority that, in the Old Testament, God
wielded by His own hand. Hence, the justification and rationale for putting
all heretics, pagans, and infidels to the sword. Christians were not OR
permitted to fight, they were commanded to by God's messenger. the Pope:
Ibid. Jewish law never greatly expanded the category of . w:}
Christian ethics might have had no choice, because it had no doctrine
authorized wars.

30. See Maimonides' commentary to the Mishnah, 8.T. wﬂ.? o
monides” commentary to the Mishnah was originally written in Mlh" the
Is the most common translation and is found in numerous reprints of
Balwioran Talmud ly

31. See translation of |. Kapach, Mishnah Sotah 87. This is geners
considered the better translation. Y

32. Commenting on Maimonides, Rabbi David Frankel, i Kﬂ_':;
Ha'Edah (in his addendum, Shiurei Korban, to the Jerusalem 'I'n.lmudns- e
has a slightly narrower definition, which is very similar to diBoton
authonized war may be undertaken: “against neighbars in the fear et onder
the passage of time they will wage war. Thus, Israel may attack them "‘M
to destroy them.” Thus, an authorized war is permitted as a preemptive
against militaristic neighbors. However, war cannot occur without evidencs

33. See Rabbi Abraham Isaiah Karlitz, Chazon lsh, Mo'od "!:z' i
writes, “they kill Israel intermittently, but do not engage in battle.

Menachem ben Meiri, in his commentary on the Talmud (B.T. Sﬂ:"::;

states that an authorized war is any attack that is commenced in 0fCet.
Pfﬂ!nllnlthckh&uhnm_l:hmhutﬂiﬁnhtgim all military activity
hlkul'ldﬂﬂumhltufobllpmry.
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' the front as soon as possible, and sometimes medical personsels ik
b el soldbers who are retuming home 50 as to allow the
wrvilsan bibe )

§1. These rules are genenic rulbes of Jewish law derived | n b
Talmusde sources and MWMHHI!
For s duscussion of these rules generally and various 3
wee Rabbs Joseph Karo, Shulchan Aruch, cmuﬂwm
w3} Im addibon, Jacob ben Asher, Tur, mmm
crucsal msaghts into the law (however, the standand text of thi
et has been heavily censored, mdhnulnu:lyurﬁh reference.
the ks widely available uncensored version).

@ See pp. 1-2

©. Deut. 2010 i)

#. See. e g Num. 21:21-24, where the jewish peopie tea 1
o lemst thewr goals in retum for a peaceful passage through the lands briegs
o Schon

45. Leviticus Rabba, Tzav %lﬂ. O ool

. Commenting on Deut.
MMMMMMHH
bcense only to wars that are obligatory. IMM
abso accepted by Ravad; see Rabbi Abraham ben David (K st
Luws of Kimgs 6 1, and Meir Leibush Malbim, Commentary on Desters

47. Maimonides, Laws of Kings 6:1.

#8. See his commentary on Deut. 20:10.

. | would. however, note that such is clearly pe
dptudmlphnnmg Thus, mwwﬂﬁ"‘ :
war with Emor if that nation would agree (o a lesser vio
Num. 2121

= $0. Of course, there is no obligation to do so with

however, ammdm#“*“ﬂ
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justification for certain types of conduct in combat that would otherwise be
prohibited, although its detailed analysis in Jewish law relates to circum-
stances in which retaliation or specific deterrence might permit what is nor-
mally prohibited; see Rabbi Moses lsserless (Rama), Yoreh De'ah 3346 and
Rabbi David Helevi (Taz) (ad locum) and Mchat Homach 338

65. Laws of Kings 6:8; see Betzer Emezer, at 120-21.

66. Negative Commandment 57 !

7. In his supplement to Mammomides” Book of Commuandments, Positive
Commandment 6.

68. The rules related to sexuality in combat are unique in Jewish bw
because the Talmud (Kiddushin 21b) explicitly states that even that whld‘llil
permissible was only allowed because of the moral weakness of men W
combat. While the details of these regulations are beyond the scope of this
paper (see Zevin, Le-Or ha-Halacha, pp. 52-54. for a detailed description of
these various laws), it is clear that the Bible chose to permit (but discourage)
rape in wartime in very narmow situations so as to inject some realistic nobion
of morality into what would otherwise be a completely immoral situabon.
The rules explicitly prohibited multiple rapes. encouraged the marrying of
such women (in fact, nearly mandated it), and limited the time period when
such rape was permitted to the immediate battlefield situation. A number of

in ritual law were also allowed, reflecting the unique aspects of
war. Why these particular laws did not apply in wartime, but others did, i
# topic beyond the scope of this paper

9. Shevuot 35b. Tosaphot notes that this applies even 1o a Jewish gov

ernment fighting an authorized war; sce generally, Rabbi |. David Blex

Nuclear War, " Tradition 21 (1984); 84-88, reprinted in Confronting Omnicde
fewcish Reflections on Wespons of Mass Destruction, ed. Daniel Landes, (Northsale:
N.J.: lason Aronson, 1991), p. 29,

. H_' Immanuel Jakobovits, “Nuclear War,” Tradition 4 (1962 2'11 "
printed in Confronting Ommicide, P.199. See also Walter Wurzberget, “Nuclear
Deterence and Nuclear War,"” ibid., P. 224, and “Judaic Sources of and Views
on the Laws of War,” Navel Law Review 37 (1988). 221

71. Rabbi |. David Bleich, “Nuclear War.* Although | find this statement

persuasive, it is difficult 1o find a clear source in the jewish
E“bhm one to threaten to do that which is prohibited to do; see, &8¢
! Moses lsserless, Shulchan Aruch Choshen Mishpat 28:2.

;:- See. e.g., Rabbi Aaron Zakai, HaBayit ha-Yehudi 7:3.

effect . A"“mm! that such weapons exist and have the stated [mtll!d
i 74. Deut. 20:2-9,

75. See Laws of Kings 7:1-4 and mmudﬁﬁtﬂhluhﬂh-w
David ibn Zimoe {(Radvaz), and Rabbi Abraham diBoton (Lechem v:qdil;]:nmm‘
e terpret Maimonides as agreeing with Ra
ke Maimonides in his Book of Commandments, commandment 191, appears

adopt the position
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two is better than level three. For a detailed response on the hierarchical
relationship among these three values, see Rabbi Moses Feinstein, [ggrof
Moshe Epen Haezer 4:61(2).

95. Rabbi Jacob ben Asher, Tur, Choshen Mishpat 425; Maimonides,
Liaws of the Murderer 1:13,

96. Shulchan Aruch, Choslhen Misipat 421:11.

97. Of course there are circumstances in which even obligatory wars
need not be fought; however, these circumstances all relate to the inability
to triumph rather than to a theological opposition to war

98. Maurice Lamm, “After the War—Another Look at Pacifism and
Selective Conscentious Objection,” in Contemporary Jewish Ethics, pp-
21-38,

99. See Rabbi A, Cohen, “Privacy: A Jewish Perspective,” Journal of
Halacha and Contemporary Society 1 (1981):84

100. See Shuichan Aruch, Yoreh Deah 157:1-2 and commentares ad locum.

101. Quietism originated as a late-seventeenth-century devotional
movement in the Catholic church whose main figure was Miguel Molinos, 2
PT"’“ (d. 169). Quietism maintained that anyone “can achieve an Eﬂllﬂ-'*!"
disinterested insight into God; this insight is permanent, internally undifferen-
tiated and free from images and affects, and it involves a previous destruction
of ane’s own will and consciousness. . . . This state of perfectly passive con-
templation is not only the highest form of religious life, but makes other,
more specific forms of worship . . _ either useless or even harmiful insofar as
they M the soul from union with God.” See “Quietism™ in Encyclopedia
of Religion (New York: Macmillan, 1987) 12:153-55,

102. See Rebecca Shatz-Uffenheimer, Hachasidot Kemisticah (Jerusalem:
Mm@'i" 1980), chaps. 2-4 for a description of the various quietistic practices
found in modem Hasidism

103. “[Sjexual permissiveness is thus justified S in “Quietism,

of Religion, p. 154.

104. That is not 1o say that each and every one of its values is without
{place in the Jewish tradition. Certainly, as ably demonstrated in Hachssido!

icah (see the English preface, pp. vi-vii, for a clear statement of this
TP&L there are certain overlaps in philosophy between early Hasidism
m - However, Hasidism never denied the legal or moral value of

law as quietism denied the value of canon law. So too, Hasidism kept

ﬂe‘llﬂ!lii:l framework of Jewish ritual observance; the same cannot be said




