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Judaism
 did not recognize the R

om
an institution of adoption since 

the R
om

an concept is directed tow
ard substituting a legal fiction for 

a biological fact and thus creating the illusion of a natural relation-
ship betw

een the foster parents and the adopted son. Judaism
 stated 

its case in no uncertain term
s: ... the natural relationship m

ust not 
be altered. A

ny intervention on the part of som
e legal authority 

w
ould am

ount to interference w
ith the om

niscience and original 
plan of the M

aker. T
he childless m

other and father m
ust reconcile 

them
selves w

ith the fact of natural barrenness and sterility. Y
et they 

m
ay attain the full covenantal experience of parenthood, exercise 

the fundam
ental right to have a child and be united w

ithin a com
-

m
unity ofi-thou-he. T

here is no need to w
ithhold from

 the adopted 
child inform

ation concerning his or her natural parents. T
he new

 
form

 of parenthood does not conflict w
ith the biological relation. It 

m
anifests itself in a new

 dim
ension w

hich m
ay be separated from

 
the natural one. 
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I. R
abbi Joseph B. Soloveitchik, Fam

ily Redeem
ed: Essays on Fam

ily Relationships, ed. D
a-

vid Shatz and Joel W
olow

elsky (N
ew

 Y
ork: M

eorot H
arav Foundation, 2002), pp. 60-61. 

This chapter is prepared as part of the C
enter for the Interdisciplinary Study of R

eligion 
project on "Sex, M

arriage, and Fam
ily." Special thanks is extended to N

icole B
randi for her 
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T
here are tw

o basic m
odels of adoption found in legal system

s. O
ne fram

e-
w

ork has a full legal category of adoption, by w
hich children becom

e -
as a 

m
atter o

flaw
-as if they w

ere born to the adoptive parents. T
he other con-

struct has no legal category of adoption at all and denies that children be-
com

e as a m
atter oflaw

 as if they w
ere born to the adoptive parents, but in-

stead view
s such situations as a form

 of raising the children of another, or 
long-term

 foster care. Jew
ish law

 (like Islam
ic law

2 and the com
m

on law3) 
does not have a category of adoption, 4 but m

erely of foster care. M
odern 

A
m

erican law
S (like the C

ode ofH
am

m
urabi, 6 R

om
an law

,7 and the N
apo-

leonic code
8) has full legal adoption. T

he differences betw
een these tw

o ap-
proaches are quite dram

atic. T
his chapter w

ill focus on Jew
ish law

, and w
ill 

allow
 the reader to see how

 Jew
ish law

-
w

ith no legal category of adoption 
-addresses situations w

here children need a new
 hom

e. 

W
h

y Is T
here N

o A
doption in Jew

ish Law? 

Jew
ish law

 (halakhaj9 did not and does not have a court system
 w

ith its ju-
ridical authority grounded in the right to change people's fam

ily law
 sta-

2. D
. M

arianne B
row

er B
lair, "T

he Im
pact of Fam

ily Paradigm
s, D

om
estic C

onstitu-
tions, and International C

onventions on D
isclosure of an A

dopted Person's Identities and 
H

eritage: A
 C

om
parative Exam

ination," M
ichigan journal of International Law 22 (2001): 646. 

3· C. M
. A. M

cLauliff, "T
he First English A

doption Law
 and Its A

m
erican Precur-

sors," Seton H
all Law Review 16 (1986): 659-60. It w

as not until the late 1920s that adoption 
becam

e possible in England w
ithout a special act of Parliam

ent. 
4· Indeed, as noted by R

abbi B
en T

zion U
ziel, 2 Sha 'arei Uziel 185(7), the H

ebrew
 term

 
for adoption ("im

utz") (derived from
 Ps. 8o:r6) connotes the grafting of a branch onto a tree 

and is a m
isnom

er in Jew
ish law

. T
he classical term

 used in Jew
ish law

 ought to be benai 
am

unim
, w

hich m
eans "the children of people w

ho raise them
." 

5· See for exam
ple, R

uth A
rlene W

. H
ow

e, "A
doption Practice, Issues and Law

, 1958-
1983," Famiry Law Quarter[)' 17 (1983): 123-97. 

6. The Code ofH
am

m
urabi, King of Babylon: About 2250 B.C., ed. R

obert Francis H
arper 

(C
hicago: U

niversity of C
hicago Press, 1904), §§185-86. 

7· See John Francis B
rosnan, "The Law

 of A
doption," Colum

bia Law Review 22 (1922): 
332-42; Leo A

lbert H
uard, "The Law

 of A
doption: A

ncient and M
odern," Vanderbilt Law Re-

view 9 (1956): 743 (sum
m

arizing various ancient adoption law
s). 

8. H
uard, "Law

 of A
doption," p. 743· 

9· "Jew
ish law

," or halakha, is used herein to
 denote the entire subject m

atter of the 
Jew

ish legal system
, including public, private, and ritual law

. A
 brief historical review

 w
ill 

fam
iliarize the new

 reader of]ew
ish law

 w
ith its history and developm

ent. T
he Pentateuch 

(the five books of M
oses, the Torah) is the touchstone docum

ent of]ew
ish law

 and, accord-
ing to

 Jew
ish legal theory, w

as revealed to M
oses at M

ount Sinai. T
he Prophets and W

rit-
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tus. W
hen disputes arise in fam

ily m
atters, they are treated as factual dis-

putes under the law
 -

but basic status issues cannot be changed by the 
legal system

 or judicial decree. M
other and father (and, by extension, 

brothers and sisters), once determ
ined at birth, rem

ain parents (and 
blood relatives), and cannot have that status rem

oved. Indeed, the inabil-
ity of the court system

 to change personal status is a general them
e of all 

of Jew
ish fam

ily law
. 

Four exam
ples -

from
 dram

atically different areas and eras of Jew
-

ish fam
ily law

, but all sharing the basic m
odel of fam

ily law
 as status is-

su
es-

m
ake this clear w

ithin Jew
ish law

. T
he first exam

ple is from
 the 

m
ost basic area of fam

ily law
, nam

ely, m
arriage and divorce. As the Tal-

ings, the other tw
o parts of the H

ebrew
 Bible, w

ere w
ritten over the next seven hundred 

years, and the Jew
ish canon w

as closed around the year 200 B
.C

.E. T
he tim

e from
 the close of 

the canon until250 c.E
. is referred to as the era of the Tannaim

, the redactors of]ew
ish law

, 
w

hose period closed w
ith the editing of the M

ishnah by R
abbi Judah the Patriarch. T

he next 
five centuries w

ere the epoch in w
hich the tw

o Talm
uds (B

abylonian and Jerusalem
) w

ere 
w

ritten and edited by scholars called Am
oraim

 ("those w
ho recount" Jew

ish law
) and 

Savoraim
 ("those w

ho ponder" Jew
ish law

). T
he B

abylonian T
alm

ud is of greater legal signif-
icance than the Jerusalem

 T
alm

ud and is a m
ore com

plete w
ork. 

The post-Talm
udic era is conventionally divided into three periods: (1) the era of the 

G
eonim

, scholars w
ho lived in B

abylonia until the m
id eleventh century; (2) the era of the 

Rishonim
 (the early authorities), w

ho lived in N
orth A

frica, Spain, Franco-G
erm

any, and 
Egypt until the end of the fourteenth century; and (3) the period of the Aharonim

 (the latter 
authorities), w

hich encom
passes all scholars of]ew

ish law
 from

 the fifteenth century up to 
this era. From

 the period of the m
id fourteenth century until the early seventeenth century, 

Jew
ish law

 underw
ent a period of codification, w

hich led to the acceptance of the law
 code 

form
at of R

abbi Joseph K
aro, called the Shulhan Arukh, as the basis for m

odern Jew
ish law

. 
T

he Shulhan Arukh (and the Arba'ah Turim
 of R

abbi Jacob ben A
sher, w

hich preceded it) di-
vided Jew

ish law
 into four separate areas: Orah H

ayyim
 is devoted to daily, Sabbath, and hol-

iday law
s; Even H

a-Ezer addresses fam
ily law

, including financial aspects; H
oshen M

ishpat 
codifies financial law

; and Yoreh D
eah contains dietary law

s as w
ell as other m

iscellaneous 
legal m

atter. M
any significant scholars -

them
selves as im

portant as R
abbi K

aro in status 
and authority-

w
rote annotations to his code, w

hich m
ade the w

ork and its surrounding 
com

m
ents the m

odern touchstone of]ew
ish law

. T
he m

ost recent com
plete edition of the 

Shulhan Arukh (V
ilna: H

a-A
lm

anah veha-A
him

 R
om

, 1896) contains no less than II3 separate 
com

m
entaries on the text of R

abbi K
aro. In addition, hundreds of other volum

es of com
-

m
entary have been published as self-standing w

orks, a process that continues to this very 
day. B

esides the law
 codes and com

m
entaries, for the last tw

elve hundred years Jew
ish law

 
authorities have addressed specific questions of Jew

ish law
 in w

ritten responsa (in question 
and answ

er form
). C

ollections of such responsa have been published, providing guidance 
not only to later authorities but to the com

m
unity at large. Finally, since the establishm

ent 
of the State of Israel in 1948, the rabbinical courts of Israel have published their w

ritten 
opinions deciding cases on a variety of m

atters. 
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m
ud explains, m

arriage and divorce are essentially private acts (or con-
tracts) w

hich do not require a court system
, perm

ission from
 a judge, or a 

license from
 governm

ent. 1° C
ourts cannot create m

arriages or end them
. 

C
ourt-ordered annulm

ents or divorce are essentially beyond the reach of 
Jew

ish law
 or a Jew

ish law
 court.l 1 A

 Jew
ish court can, in exceptional situa-

tions, order a husband to give a Jew
ish divorce, and a w

ife to accept one, 
but it cannot grant the w

rit of divorce itself M
arriage and divorce are pri-

vate status issues and fundam
entally beyond the reach of the Jew

ish court 
system

s to
 change.12 

A
nother exam

ple is in the m
odern Jew

ish law
 discussion of artificial 

insem
ination. A

lthough there is a w
ide-ranging debate w

ithin Jew
ish law

 
about the propriety of such conduct, no one proposes that a husband 
w

ho consents to the artificial insem
ination of his w

ife w
ith sperm

 other 
than his ow

n is the father of the resulting baby, as he is not such as a m
at-

ter of fact. 13 A
 sim

ilar discussion takes place in the area of surrogate 

ro. For a discussion of this, see M
ichael B

royde, M
arriage, D

ivorce and the Abandoned 
W

ifo in jewish Law: A Conceptual Approach to the Agunah Problem
s in Am

erica (H
oboken, N

.J.: 
KTAV, 2001). 

n. T
he T

alm
ud recounts six cases of annulm

ent, three of' w
hich w

ere pre-
consum

m
ation, and thus suspect, and three of w

hich involved duress in the creation of the 
m

arriage, thus causing the m
arriage to be naturally void. (The absence of court jurisdiction 

in m
arriage and divorce created the problem

 of abandoned w
ives and husbands w

ho w
ere 

stuck in a m
arriage w

here their spouse w
as not present; this is beyond the scope of this 

chapter.) 
12. This stands in sharp contrast to A

m
erican law

. As is noted in A
m

erican Jurispru-
dence (A

m
erican Jurisprudence 2d C

rim
inal Law, 2IA

 §ro34), civil death (the depriving of 
one's rights as a citizen) as a punishm

ent for a crim
e w

hose sentence is life im
prisonm

ent 
historically included the dissolution of one's m

arriage, whether or not either spouse wished the 
m

arriage to be dissolved. Even if neither spouse w
ished the m

arriage to be dissolved, it could 
still be dissolved. As is stated in A

m
erican Jurisprudence: 

Som
e statutes provide that w

hen either spouse is sentenced to life im
prisonm

ent the 
m

arriage is autom
atically dissolved, w

ithout any judgm
ent or legal process, and that a 

subsequent pardon w
ill not restore conjugal rights. The sam

e result has been reached 
under a statute m

erely declaring such persons civilly dead, w
here the statutes declaring 

a m
arriage of one w

ho has a living spouse to be void, and to constitute the crim
e of big-

am
y, expressly except cases in w

hich the living spouse has been sentenced to life im
pris-

onm
ent. It has been held that dissolution of the m

arriage takes place without the necessity of any 
election on the part of the other spouse. (Em

phasis added) 

It is part of the punishm
ent for the crim

e that causes the m
arriage to

 be dissolved. 
13. Four basic positions exist: 
The first position, referred to

 as the position of R
abbi M

oses Feinstein as a result of 
his vigorous advocacy of this position, is that artificial insem

ination is perm
itted and that 
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m
otherhood (and cloning). 14 B

iological fatherhood and m
otherhood are 

status issues in Jew
ish law

 and beyond judicial re-ordering. 
Y

et another exam
ple is the discussion of child custody (w

hich w
ill be 

elaborated in the section on "Jew
ish Law

 and A
doption" in this chapter). 

A
lthough there is a w

ide-ranging and intense dispute am
ong various Jew

-

the paternity of the child is established by the genetic relationship betw
een the child and 

the father (sperm
 donor). T

hus he w
ho donates the sperm

 is the father. Furtherm
ore, 

R
abbi Feinstein is of the opinion that the act of artificial insem

ination does not violate 
Jew

ish law
, and does not constitute an act of adultery by the w

om
an, if she is m

arried. See 
M

oses Feinstein, Iggrot M
oshe, I Even H

a-Ezer IO
, 71; 2 Even H

a-Ezer n; 3 Even H
a-Ezer II. For 

another vigorous defense of his position, see M
. Feinstein, D

ibrot M
oshe, Ketubot 233-48. 

T
he second position, of R

abbi Joel Teitelbaum
, is identical to that of R

abbi 
Feinstein's in acknow

ledging that the genetic relationship is of legal significance and the 
paternity is established solely through the genetic relationship. H

e also m
aintains, how

ever, 
that the genetic relationship predom

inates to establish illegitim
acy and the legal im

propri-
ety of these actions. T

hus, heterologous artificial insem
ination is an act of adultery. See 

]. Teitelbaum
, 2 D

ivrei Yoel no, 140. (B
oth R

abbi Feinstein and R
abbi Teitelbaum

 agree on 
how

 paternity is established; how
ever, they differ as to how

 illegitim
acy is established.) 

A
 third view

 is that of R
abbi Eliezer W

alden berg. H
e is of the opinion that an act of 

adultery occurs, not through the genetic m
ixing of sperm

 that is not the husband's w
ith 

the w
ife's egg, but rather by the act ofheterologous insem

ination itself; this act is physically 
analogous to adultery and is not perm

itted. This view
 is not based on the presence or ab-

sence of genetic relationships betw
een child and husband but rather upon R

abbi 
W

aldenberg's belief that the injection of sperm
 into another m

an's w
ife is, itself, a prohib-

ited form
 of adultery. Furtherm

ore, R
abbi W

aldenberg m
aintains that this conduct is also a 

violation of the rules of m
odesty, w

hich are of rabbinic origin. See E. W
aldenberg, "Test 

Tube Infertilization," Sefer Asya 5 (1986): 84-92, and 9 Tzitz. Eliezer 5I:4. 
A

 fourth position is 
advocated by R

abbi Jacob B
reish, w

ho m
aintains that 

heterologous insem
ination is not an act of adultery, and no biblical violation occurs; the 

sperm
 donor is the father. N

onetheless, he m
aintains that "from

 the point of view
 of our re-

ligion these ugly and disgusting things should nor be done, for they are sim
ilar to the deeds 

of the land of C
anaan and its abom

inations." See Jacob B
reish, 3 H

elkat Yakov 45-48 (quote 
on 46); sim

ilarly, see R
abbi Y

ehiel Y
aakov W

einberg, 3 Sredai Aish 5· 
Indeed, the outlier position in Jew

ish law
 is that the person w

ho injects the sperm
 is 

the legal father, since he or she is com
m

itting the adultery (see Y
oram

 Shapiro, "A
rtificial 

Insem
ination," N

oam
I [1957]: I38-42). This position has been w

idely attacked as it seem
s to 

be based on w
hat on its face is an illogical position-

that neither the genetic father nor the 
husband of the w

ife w
ould be considered the father of the child; see M

enachem
 M

endel 
K

asher, "A
rtificial Insem

ination," N
oam

I (1957): 125-28, and Jacob B
reish, 3 H

e/kat Yakov 47· 
Even this view

, how
ever, is consistent w

ith the basic m
odel of Jew

ish law
: fatherhood, once 

established, is unchangeable. 
14-See M

ichael B
royde, "C

loning People: A
 Jew

ish V
iew

," Connecticut Law Review 30 
(I998): 503-35, and "T

he E
stablishm

ent ofM
aternity and Paternity in Jew

ish and A
m

erican 
Law

," National jewish Law Review 3 (I988): II7-52. 
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ish law
 decisors of the m

edieval era as to w
hether Jew

ish law
 can ever take 

custody of children aw
ay from

 fit parents and give the children to m
ore fit 

"strangers" (such as grandparents), it is alw
ays m

ade clear in the discus-
sion that the basic issue is of "m

ere" custody, and not w
ho is the parent. 

Fundam
ental notions of parenthood are im

m
utable. 15 

A
 further exam

ple is sex-change surgery. A
ccording to Jew

ish law
, 

the rem
oval of sexual organs is prohibited; hence, sex-reassignm

ent sur-
gery is prohibited for m

en according to biblical law
, 16 and it is disputable 

w
hether the rem

oval of sexual organs is a biblical or rabbinic prohibition 
for w

om
enY

 W
hat is the status of a person w

ho actually has such an op-
eration? Jew

ish law
 is clear that a person w

ho has a sex-change operation 
does not, in fact, change his or her gender according to Jew

ish law
. G

en-
der, too, is im

m
utable. T

he earliest discussion concerning the sexual sta-
tus of a transsexual is found in the tw

elfth-century com
m

entary of 
R

abbi A
braham

 Ibn Ezra,IS w
here he, quoting eleventh-century authority 

R
abbenu H

ananel, states that intercourse betw
een a m

an and another 
m

an in w
hom

 the sexual organs of a w
om

an have been fashioned consti-
tutes a violation of the biblical prohibition of hom

osexuality, despite the 
presence of apparently fem

ale sexual organs. T
hus, Ibn Ezra rules that 

sexual status cannot be changed surgically, for if this person w
ere now

 le-
gally a w

om
an, no violations of the sodom

y law
s could occur. T

his view
 

is, indeed, the view
 accepted by Jew

ish law
 authorities.1

9 Sexual status 

IS. For m
ore on this, see Eliav Shochatm

an, "The Essence of the Principles U
sed in 

C
hild C

ustody in Jew
ish Law

," Shenaton LeM
ishpat H

alvri 5 (5738): 285-301 (H
ebrew

), and 
R

onald W
arburg, "C

hild C
ustody: A

 C
om

parative A
nalysis," Israel Law Review 14 (1978): 480-

503. 
I6. See Lev. 22:24 and B

abylonian Talm
ud, Shabbat nob. 

I7. C
om

pare T
osaphot, com

m
enting on B

abylonian T
alm

ud, Shabbat nob, s.v. 
v"H

atanya (rabbinic violation), w
ith M

aim
onides, M

ishneh Torah, Sefer Kedushah, H
ilkhot Isurei 

Biah 16:n (biblical prohibition). 
18. Ibn Ezra (m

89-II64) ofToledo, Spain, w
as a w

ell-know
n biblical com

m
entator; see 

his com
m

enrary on Lev. 18:22. 
19. A

 contrary view
 is taken by R

abbi Eliezer W
aldenberg, ro Tzitz. Eliezer 25:26, 6, but 

his analysis is difficult to accept and m
ight be lim

ited to this person's ability to stay m
ar-

ried, rather than a general gender classification. R
abbi W

aldenberg's view
 is w

idely dis-
agreed w

ith. See, e.g., F. R
osner and M

. Tendler, Practical M
edical H

alacha (N
ew

 Y
ork: R

ephael 
Society, M

edical-D
ental Section of the A

ssociation of O
rthodox Jew

ish Scientists, Ig8o), 
P· 44· W

hen discussing transsexual surgery, it is im
portant to note that the law

 concerning 
children born w

ith am
biguous sex srarus is different from

 that of sex-reassignm
ent surgery 

in an adult. W
hen a child is born genetically of one sex but w

ith the outw
ard physiological 
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cannot be changed. 2o 
T

hus, understanding how
 Jew

ish law
 has consistently view

ed its ow
n 

judicial and legal pow
er in the area of fam

ily law
 allow

s adoption to be 
placed in context. Jew

ish law
 view

s status issues as m
atters of natural law

, 
w

hich can be adjudicated by a Jew
ish law

 court w
hen in dispute, 21 but can-

not be changed once established. 22 

signs of another sex, it is perm
itted to rem

ove the outw
ard sex organs and to harm

onize the 
physiological appearance of the sex organs w

ith the genetic sex status. T
hat is not consid-

ered a violation ofJew
ish law

, as the sex organs are not in fact genuine sex organs capable of 
reproduction. This w

ould also be the case for a person w
hose general physiological appear-

ance is not in harm
ony w

ith his genetic status. It is not true, how
ever, of a person w

hose ge-
netic and physical appearance is not in harm

ony w
ith his perceived psychological status. 

See R
osner and Tendler, Practical M

edical Halacha, pp. 43-45; M
oshe Steinberg, "C

hange of 
Sex in Pseudo-H

erm
aphroditism

," A.rya I (1976): I42-53· 
20. A

m
erican law

 does allow
 for sex change. O

ne of the first A
m

erican cases to dis-
cuss the status of such persons is a N

ew
 Jersey case, M

. T. v.]. T., 355 A
.2d 204, 1

4
0

 N
.J. Super. 

77 (1976), w
here a w

ife filed a com
plaint for support and m

aintenance against the husband 
she w

as now
 separated from

. In defense to the action for nonsupport, the husband asserted 
that his w

ife w
as a m

ale and hence their m
arriage w

as void. H
e m

aintained that his w
ife w

as 
a form

er m
ale w

ho had "successfully" undergone sex reassignm
ent surgery before the m

ar-
riage. H

e m
aintained, how

ever, that the law
 still categorized "her" as a m

ale. T
hus, since 

N
ew

 Jersey does not recognize m
arriages betw

een tw
o m

em
bers of the sam

e sex, the m
ar-

riage w
as void. T

he N
ew

 Jersey Superior C
ourt ruled that "w

here a transsexual w
as born 

w
ith physical characteristics of a m

ale, but successful sex reassignm
ent surgery harm

onized 
her gender and genitalia so that she becam

e ... a w
om

an, such transsexual thereby becam
e 

a m
em

ber of the fem
ale sex for m

arital purposes and subsequent m
arriage to a m

ale w
as 

not void" (A
m

erican Jurisprudence 2d M
arriage, 52 §so [citing M

. T. v. J T., 355 A
.2d 204, 1

4
0

 

N
.J. Super. 77 (1976)]). T

he N
ew

 Y
ork Suprem

e C
ourt agreed w

ith this view
 in ruling in the 

fam
ous case of Richards v. U

nited States Tennis Association, 93 M
isc. 2d 713, 400 N

.Y
.S.2d 267 

(Sup. C
t. 1977), in w

hich R
ichards sued the U

.S.T.A
. over its denial of perm

ission for "her" 
to play professional tennis as a w

om
an, after she underw

ent sex-reassignm
ent surgery. T

he 
court ruled that the law

 m
ust reflect the successful sex-reassignm

ent surgery w
hen it is 

done properly and for an appropriate m
edical reason. This is now

 the accepted law
; see In re 

Heilig, 8r6 A
.2d 68 (M

d. 2003) and In re Estate of Gardiner; 22 P.3d m
86 (K

an.A
pp., 2001). 

21. Such as uncertain paternity; see Shulhan Arukh, Even H
a-Ezer 3:8. 

22. T
his is not the m

odel w
ith w

hich Jew
ish law

 view
s m

onetary m
atters, w

here a Jew
-

ish law
 court has the right of em

inent dom
ain to transfer property (thus providing a basis 

for regulating all financial m
atters), or ritual law

, w
here decisors of Jew

ish law
 are allow

ed 
to add observances or suspend them

. A
lthough this m

atter is far beyond the reach of this 
chapter, grasping w

hen and in w
hat areas oflaw

 any given legal system
 perceives activism

 as 
a value is quite crucial to understanding the values of the system

. 
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T
he T

heoretical B
asis for P

arental C
ustody: 

T
he Predicate to A

doption 

T
he initial question in all adoption determ

inations is frequently unstated: 
by w

hat "right" do natural parents have custody of their children? A
s ex-

plained below
, tw

o very different theories, one called "parental rights" 
and one called "best interest of the child," exist in Jew

ish law
. T

hese tw
o 

theories are som
ew

hat in tension, but they lead to
 sim

ilar results in m
any 

cases, as the best interests of the child w
ill often coincide w

ith granting 
parents rights. A

sking by w
hat right parents have custody of their chil-

dren is sim
ply another w

ay of considering w
hen they should not. 

T
here is a basic dispute w

ithin Jew
ish law

 as to
 w

hy and through 
w

hat legal claim
 parents have custody of their children. Indeed, this dis-

pute is crucial to
 understanding w

hy Jew
ish law

 accepts that a "fit'' parent 
is entitled to child custody-

even if it can be show
n that others can raise 

the child in a better m
anner. 23 It also sets param

eters for w
hen adoption is 

proper. 
R

abbi A
sher ben Y

ehiel (R
 A

sher), 24 in the course of discussing the 
obligation to support one's natural children, advances w

hat appears to be 
a naturalist theory of parental rights. R

 A
sher asserts tw

o basic rules. 
First, there is an obligation (for a m

an) 25 to support one's children, and 
this obligation is, at least as a m

atter of theory, unrelated to one's rela-
tionship -

or lack thereof-
w

ith the child (custodial), w
ith one's w

ife 
(m

arital), or w
ith any other party. 26 A

 m
an w

ho has children is biblically 

23. This chapter w
ill not address the extrem

ely im
portant question of how Jew

ish law
 

determ
ines parental fitness; for an excellent discussion of that topic, see R

abbi G
edalya 

Felder, 2 Nahalat Tzvi 282-87 (seconded.), w
here he discusses the process that should be used 

by a beth din to m
ake child custody determ

inations. R
abbi Felder discusses the practical 

m
atters involved in such determ

inations, and he adopts a form
at and procedure surpris-

ingly sim
ilar to that used by secular tribunals in m

aking these determ
inations. H

e indicates 
that the beth din should interview

 the parents, consult w
ith a child psychologist, and con-

duct a com
plete investigation. 

24. K
now

n by the H
ebrew

 acronym
 "R

osh," R
. A

sher (I250-1327) w
as a late T

osaphist 
w

ho em
igrated from

 Franco-G
erm

any to B
arcelona, then Toledo, Spain. 

25. R
. A

sher m
ight claim

 that the Talm
udic rule w

hich transferred custody o
f chil-

dren (of certain ages) from
 the husband to the w

ife did so based on a rabbinic decree, and 
that this rabbinic decree gave the custodial m

other the sam
e rights (but not duties) as a 

custodial father; for a clear explication of this, see R
abbi Shem

uel A
lkalai, M

ishpatai Shem
uel 

90. 
26. R

abbi A
sher ben Y

ehiel, Responsa ofR
 Asher (Rosh) 17:7; see also R

abbi Judah ben 
Sam

uel R
osannes, M

ishneh Lem
elekh, H

ilkhot !shut 21:17. 
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obligated to support them
. Follow

ing logically from
 this rule, R

. A
sher 

further states 27 that, as a m
atter of la~ the parents are alw

ays entitled to 
custody against all others. 28 O

f course, R
. A

sher w
ould agree that in cir-

cum
stances in w

hich the father or m
other are factually incapable of rais-

ing the children-
are legally unfit as p

aren
ts-

they w
ould not rem

ain 
the custodial parents. 29 H

e appears to adopt the theory, how
ever, that the 

father and m
other are the presum

ptive custodial parents of their children 
based on their obligations and rights as natural parents, subject to the 
lim

itation that even natural parents cannot have custody of their children 
if they are factually unfit to

 raise them
. 30 W

hile this understanding of the 
parents' rights is not quite the sam

e as a property right, it is far m
ore a 

right (and duty) related to possession than a rule about the "best interest" 
of the child. T

he position of R
. A

sher seem
s to have a substantial founda-

tion in the w
orks of a num

ber of authorities. 31 

27. Responsa of R Asher, 82:2. 
28. In any circum

stance in w
hich a m

arriage has ended and the m
other is incapable 

of raising the children, the father is en tided to custody of his children, even if one w
ere to 

agree that the children w
ould be "better off' being raised by grandparents. M

uch of this ba-
sic dispute can be found in A

m
erican law

 as w
ell. Painter v. Bannister, 140 N

.W
. 2d 152 (Iow

a 
1966) typifies the best interest of the child cases, in that the court rem

oved a child from
 the 

custody of a fit father and gave custody to m
ore fit grandparents. T

he tradition of this 
form

 of custody determ
ination is quite old and can be found in the English com

m
on law

; 
see Shelly v. W

estbrooke, 37 Eng R
ep 850 (1817). A

 contrary view
 is found in Pusey v. Pusey, 728 

P2d II7 (U
tah 1986), and can be im

plied from
 the recent Suprem

e C
ourt decision in Troxel v. 

G
ranville, 120 Set 2054 (2000). 

29. This could reasonably be derived from
 the B

abylonian Talm
ud, Ketubot 102b, 

w
hich m

andates term
inating custodial rights in the face oflife-threatening m

isconduct by 
a guardian. 

30. In cases of divorce, in situations w
here the Talm

udic rabbis assigned custody to 
the m

other rather than the father, that custody is based on a rabbinically ordered transfer 
of rights, and the m

other gets custody, even if the children are best served by another. For a 
longer discussion of this issue, see responsa of R

abbi Ezekiel Landau, Nodah BeYehudah, Even 
H

a-Ezer 2:89, and R
abbi Y

itzhak W
eiss, M

inhat Yitzhak 7:n3, w
here these decisors explicitly 

state that even in cases w
here the m

other w
as assigned custodial rights, the father has a ba-

sic right to see and educate his m
ale children, and if this right is incom

patible w
ith the 

m
other's presum

ptive custody claim
, his rights and obligations supersede hers and custody 

by the m
other w

ill be term
inated. 

31. See, e.g., R
abbenu Y

eruham
 ben M

eshullam
, Toldot Adam

 veH
ava 197a in the nam

e 
of the Geonim, R

abbi Isaac deM
olena, Kiryat Sefer 44:557 in the nam

e of the Geonim, and 
R

abbi Joseph G
aon, G

inzei Kedem
 3:62, w

here the theory of custodial parenthood seem
s to 

be based on an agency theory derived from
 the father's rights. R

A
sher, in his theory of par-

enthood, seem
s to state that typically the m

other of the children is precisely that agent. 
W

hen the m
arriage ends, the m

other m
ay -

by rabbinic decree -
continue, if she w

ishes, to 
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T
here is a second theory of parental custody i~ Jew

ish law
, the ap-

proach of R
abbi Solom

on ben A
deret (A

deret). 32 A
deret indicates3 3 that 

Jew
ish law

 alw
ays accepts-

as a m
atter o

flaw
-

that child custody m
at-

ters be determ
ined according to the "best interest of the child." T

hus, 
A

deret rules that in a case w
here the father is deceased, the m

other does 
not have an indisputable legal claim

 to custody of the children. E
quitable 

factors, such as the best interest of the child, are the· sole determ
inant of 

custody. T
his responsum

 is generally read as a theory for all child custody 
determ

inations. 34 A
deret m

aintains that all child custody determ
inations 

involve a single legal standard -
the best interest of the child -

regardless 
of the specific facts involved, and this is the standard to be used to place 
children in the custody of non parents as w

ell. A
ccording to this approach, 

the "rules" that one encounters in the field of child custody are not really 
"rules of law

'' at all, but rather the presum
ptive assessm

ent by the Tal-
m

udic Sages as to w
hat generally is in the best interest of children. 35 

A
n enorm

ous theoretical difference exists betw
een R

. A
sher and 

A
deret. A

ccording to R
. A

sher, parents 36 have an intrinsic right to raise 
their progeny, unless unfit. In order to rem

ove children from
 parental cus-

tody, it m
ust be show

n that these parents are unfit to be parents and that 

be the agent of the father, because Jew
ish law

 perceives being raised by the m
other (for all 

children except boys over six) as typically m
ore appropriate than being raised by the father. 

Interestingly, a claim
 could be m

ade that this position w
as not accepted by R

abbi 
Y

ehuda ben R
. A

sher, one of R
abbi A

sher's children; see Zikhron Yehuda 35 quoted in Beit 
Yose£ Tur, Hoshen M

ishpat 290. 
32. K

now
n by the H

ebrew
 acronym

 "R
ashba," R

abbi A
deret (1235-1310) of B

arcelona, 
Spain, w

as an em
inent and prolific decisor. 

33· Responsa of Rashba Traditionally Assigned to Nahm
anides, 38. T

hroughout this chap-
ter, the theory developed in the responsa is referred to as R

ashba's, as m
ost latter Jew

ish law
 

authorities indicate that R
ashba w

rote these responsa and not N
ahm

anides; see R
abbi D

avid 
H

alevy, Turei Zahav, Yoreh Deah 228:50, and R
abbi H

ayyim
 H

ezekiah M
edina, Sedai H

em
ed, 

Klalai H
aposkim

 10:9 (typically found in volum
e nine of that w

ork). 
34· For exam

ple, see O
tzar H

aG
eonim

, Ketubot 434, w
here this rule is applied even 

w
hen the father is alive. 

35· See W
arburg, "C

hild C
ustody," pp. 496-98, and Shochatm

an, "Essence of the Prin-
ciples U

sed in C
hild C

ustody," pp. 308-9. 
36. It is m

y opinion that later authorities disagree as to the legal basis of the 
m

other's claim
. M

ost authorities indicate that the m
other's claim

 to custody of the daugh-
ter is founded on a transfer of rights from

 the father to the m
other based on a specific rab-

binic decree found in the Talm
ud. O

n the other hand, m
any other authorities understand 

the m
other's claim

 to
 custody of boys under six to be m

uch less clear as a m
atter oflaw

 and 
are inclined to view

 that claim
 based on an agency theory of som

e type, w
ith the father's 

rights suprem
e should they conflict w

ith the m
other's. 
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som
e alternative arrangem

ent to raise these children consistent w
ith the 

parents' w
ishes and lifestyle (either through the use o

f relatives as agents 
or in som

e other m
anner-3

7) cannot be arranged. 38 A
ccording to A

deret, 
the law

 allow
s 

the perm
anent transfer of custodial rights 

(quasi-
adoption) in any situation w

here it can be show
n that the children are not 

being raised in their best interests and that another w
ould raise them

 in a 
m

anner m
ore in line w

ith those interests. 39 

T
his legal dispute is not m

erely theoretical: the particular responsa of 
R

abbis A
sher and A

deret, elaborating on these principles, present vastly 
differing rulings as a result. R

 A
sher rules that as a m

atter of Jew
ish law

, 
custody is alw

ays to be granted to a parent (unless he or she is unfit); 
quasi-adoption is a last resort; A

deret rules that w
hen the father is de-

ceased, typically it is in the best interest of the child to
 be placed in quasi-

adoption w
ith m

ale relatives of the father rather than w
ith the m

other. To 
one authority, the legal rule provides the answ

er; to another, equitable 
principles relating to best interest do. 

These tw
o com

peting approaches provide the relevant fram
ew

ork to 
analyze m

any of the theoretical disputes present in prototypical cases of 
child custody disputes that often form

 the predicate to quasi-adoption in 
the Jew

ish tradition. A
ccording to one theory, children are taken from

 
their parents only in cases of categorical unfitness; according to the other 
approach, quasi-adoption is always proper if it is in the "best interests of 
the child." 

37. For exam
ple, sending a child to a boarding school of the parent's choosing; see, 

e.g., 4 P.D
.R

 (Piskai D
in Rabbani) 66 (1959), w

here the rabbinical court appears to sanction 
granting custody to the father, w

ho w
ishes to send his child to a particular educational in-

stitution (a boarding school) w
hich w

ill directly supervise the child's day-to-day life. 
38. It is possible that there is a third theory also. R

abbenu N
issim

 (H
ebrew

 acronym
 

"R
aN

," com
m

enting on B
abylonian T

alm
ud Ketubot 65b), seem

s to accept a contractual 
fram

ew
ork for custodial arrangem

ents. R
 N

issim
 appears to understand that it is intrinsic 

in the m
arital contract (ketubah) that just as one is obligated to support one's w

ife, so too 
one is obligated to support one's children. This position does not explain w

hy one supports 
children born out of w

edlock (as Jew
ish law

 certainly requires; see Shu/han Arukh, Even Ha-
Ezer 82:1-7) or w

hat principles control child custody determ
inations once the m

arriage ter-
m

inates. M
ishneh LeM

elekh, H
ilkhot !shut I2:14 notes that R

. N
issim

's theory w
as not designed 

to be follow
ed in practice. 

39. As a m
atter of practice, this w

ould not happen frequently. Indeed, I have found 
no responsa w

hich actually perm
it the rem

oval of children from
 the cusrody of parents w

ho 
are m

arried to each other. 
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Jew
ish L

aw
 and A

doption 

A
lthough the institution of adoption, through its w

idespread use in Ro-
m

an law
, 40 w

as w
ell know

n in T
alm

udic tim
es, the redactors ofJew

ish law
 

w
illfully refused to recognize such an institution w

ithin Jew
ish law

. 
R

ather, they created an institution w
hich they called "A Person W

ho 
R

aises A
nother's C

hild,"
41 w

hich is quasi-adoption. U
nlike·either R

om
an 

law
 or current adoption law

, this institution does not change the legal 
parents of the person w

hose custody has changed. 42 O
ne w

ho raises an-
other's child is an agent of the natural parent; and like any agency rule in 
Jew

ish law
, 4

3
 if the agent fails to accom

plish the task delegated, the obliga-
tion reverts to the principal. T

hus, the biblical obligations, duties, and 
prohibitions of parenthood still apply betw

een the natural parents and 
the child w

hose custody they no longer have. 44 

This is not to dim
inish the value of this form

 of quasi-adoption. In-
deed, the sam

e Talm
udic statem

ent that denies adoption posits that such 
conduct is m

eritorious (and thus encouraged). R
abbi Sam

uel Eliezer 
Edels, 45 in his com

m
entary on this passage in the Talm

ud, notes that the 
value and im

portance of raising others' children is not lim
ited to or-

phans, but applies also in situations w
here the children's parents are alive 

but cannot take care of the children. 46 T
hose w

ho raise the child of an-
other are still obligated in the duty of procreation, how

ever, and do not 
fulfill their obligation through this quasi-adoption. T

he rationale for this 
is clear: w

hile raising the child of another is m
eritorious conduct, this 

proper deed is not an act of procreation, and these are not the natural 

40. Frederick Parker W
alton, H

istorical Introduction to the Rom
an Law, fourth ed., rev. 

(Edinburgh: W
. G

reen and Son, 1920), p. 72. 
41. See B

abylonian Talm
ud, Sanhedrin 19b. This is view

ed as a righteous deed; see Exo-
dus Rabbah, ch. 4· 

42· A
lthough it is true that there are four instances in the B

ible in w
hich adoptive 

parents are called actual parents; see 1 C
hron. 4:18, R

uth 4:14, Ps. 77:16, 2 Sam
. 21:8. These are 

assum
ed to be in a nonlegal context. See B

abylonian Talm
ud, Sanhedrin 19b. 

43· Israel H
erbert Levinthal, The Jewish Law of Agenry, with Special Reference to the Rn-

m
an and Com

m
on Law (N

ew
 Y

ork: [printed at the Co nat Press, Philadelphia], 1923), pp. 58-73. 
44· ]. K

aro, Shu/han Arukh, Even H
a-Ezer 15:n. 

45· K
now

n by the H
ebrew

 acronym
 "M

aharsha," R
 Edels (1555-1631) w

rote his fam
ous 

analytical com
m

entary on the T
alm

ud w
hile an active com

m
unal leader of Eastern Europe 

(in w
hat is now

 Poland). Interestingly, he adopted the surnam
e Edels in tribute 

to
 his 

m
other-in-law

 Edel, w
ho covered all the expenses of his yeshiva in Posen for som

e tw
enty 

years. 46. Com
m

entary of M
aharsha, B

abylonian Talm
ud, Sanhedrin rgb. 
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children of the person caring for them
 and cannot take the place o

f one's 
obligation to procreate. 47 

In m
odern tim

es, the erudite reflections of noted T
alm

udist and 
philosopher R

abbi Joseph B. Soloveitchik sum
 up the Jew

ish law
 view

, and 
it is w

orth quoting at greater length from
 the passage cited at the begin-

ning of this chapter: 

Judaism
 saw

 the teacher as the creator through love and com
m

itm
ent 

of the personality of the pupil. B
oth becom

e personae because an 1-
T

hou com
m

unity is form
ed. T

hat is w
hy Judaism

 called disciples sons 
and m

asters fathers .... O
ur Talm

udic sages stated, "W
hoever teaches 

his friend's son Torah acquires him
 as a natural child" (Sanhedrin 

19b ) .... Judaism
 did not recognize the R

om
an institution of adoption 

since the R
om

an concept is directed tow
ard substituting a legal fiction 

for a biological fact and thus creating the illusion of a natural relation-
ship betw

een the foster parents and the adopted son. Judaism
 stated its 

case in no uncertain term
s: w

hat the C
reator granted one and the 

other should not be interfered w
ith; the natural relationship m

ust not 
be altered. A

ny intervention on the part of som
e legal authority w

ould 
am

ount to interference w
ith the om

niscience and original plan of the 
M

aker. T
he childless m

other and father m
ust reconcile them

selves 
w

ith the fact of natural barrenness and sterility. Y
et they m

ay attain the 
full covenantal experience of parenthood, exercise the fundam

ental 
right to have a child and be united w

ithin a com
m

unity ofl-thou-he. 
There is no need to w

ithhold from
 the adopted child inform

ation con-
cerning his or her natural parents. T

he new
 form

 of parenthood does 
not conflict w

ith the biological relation. It m
anifests itself in a new

 di-
m

ension w
hich m

ay be separated from
 the natural one. In order to be-

com
e A

braham
 [a spiritual parent), one does not necessarily have to 

live through the stage of A
bram

 [a biological parent]. The irrevocable 
in hum

an existence is not the natural but the spiritual child; the three-
fold com

m
unity is based upon existential, not biological, unity. T

he ex-
istence of I and thou can be inseparably bound w

ith a third existence 
even though the latter is, biologically speaking, a stranger to them

. 48 

47· Shulhan Arukh, Even Ha-E:z;er 1:3-6. A
 contrary view

 is taken by R
abbi Shlom

o 
K

luger in his com
m

entary on Shulhan Arukh, Even H
a-Ezer 1:1. H

e posits that adoption is a 
form

 of procreation, since w
ithout the adult's actions these children w

ould die. H
is opin-

ion has been w
idely discredited. 

48. Soloveitchik, Fam
ily Redeem

ed, pp. 60-61. 
C

ontrasting the view
 of Jew

ish law
 w

ith A
m

erican law
 is deeply illum

inating of both 
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R
abbi Soloveitchik's view

-
fully reflective of the Jew

ish legal trad
itio

n
-

is that the process of quasi-adoption is special, sacred, a m
anifestation of 

holiness, and covenantal. It is such precisely because it is one of choice, 
like a student-teacher relationship, 49 and thus different from

 (and not to
 

be confused w
ith) natural parenthood, w

hich lacks these basic covenantal 
com

ponents. B
iological relationships (such as the parent-child relation-

ship) are less covenantal in nature -
because of the absence o

f choice -

system
s. B

etw
een 186o and the end of W

orld W
ar II, all states passed adoption and child 

w
elfare acts w

hich closely scrutinized requests for adoption. T
heir basic them

e and thrust 
w

as that "[a]doption law
s w

ere designed to im
itate nature" (Sanford N

. K
atz, "R

e-W
riting 

the A
doption Story," Fam

ily Advocate 5 [1982]: 9-ro). They w
ere intended to put children in 

an environm
ent w

here one could not determ
ine that they had been adopted; even the chil-

dren them
selves m

any rim
es did nor know

. T
he law

 reflected this, and severed all parental 
rights and duties w

ith an adopted child's natural parents and reestablished them
 in total 

w
ith the adoptive parents, as per the R

om
an m

odel of adoption law
. Significant change in 

adoption practice has occurred in the last thirty years, the m
ost im

portant regarding the 
ability or propriety of a state to seal its adoption records -

an issue w
hich goes to the very 

heart of the current A
m

erican approach to adoption. If adoption records cannot or should 
not be sealed, then it is beyond the state's pow

er to create an adoption system
 w

hich effec-
tively m

im
ics the creation of a new

 parental unit, since the children w
ill becom

e aw
are of 

rhe fact that they have biological parents separate from
 their adoptive parents. H

istorically, 
alm

ost all states sealed adoption records and provided virtually no access. T
he original 

birth records w
ere sealed, and if, by coincidence, the adopted child w

as to m
eet and m

arry a 
natural sibling, the state w

ould perm
it such a m

arriage since the adopted child w
ould have 

no legal relationship w
ith his or her natural fam

ily. T
he "right to know

'' controversy has re-
sulted in a num

ber of states granting adoptees (upon attaining their m
ajority) access to all 

the inform
ation collected. O

nce children have a right to know
 w

ho their natural parents 
are, the adoption law

 m
ust reflect the dichotom

ous relationship betw
een one's natural par-

ents and one's adoptive parents; see, e.g., C
arol A

m
adio and Stew

art D
eutsch, "O

pen A
dop-

tion: A
llow

ing A
dopted C

hildren to 'Stay in Touch' w
ith B

lood R
elatives," journal of Fam

ily 
Law 22 (1983): 59-93. These tensions have not yet been resolved in A

m
erican law

. M
ost states 

still ascribe to adoption law
 the ability to totally recreate m

aternal and paternal relation-
ships notw

ithstanding the know
ledge of one's biological parents. A

long w
ith their ability 

to com
pletely recreate parental relationships, states also m

aintain the ability to legally de-
stroy any such relationships. It is w

ell w
ithin the pow

er of the state to not only create new
 

parental rights and duties, bur also to rem
ove the rights of a parent tow

ard a child and the 
duties of a parent to a child as w

ell. 
49· R

abbi Soloveitchik quotes as a proof-text M
aim

onides, w
ho states, "T

his obliga-
tion [of reaching Torah] is to be fulfilled not only tow

ards one's son and grandson. A
 duty 

rests on every scholar in Israel to teach all disciples, even if they are not his children, as it is 
said, 'and you shall teach them

 to your children' (D
eut. 67). T

he oral tradition teaches: 
'Y

our children' includes your disciples, for disciples are called children as it is said: 'A
nd the 

sons of the prophets cam
e forth' (II K

ings 2:3)" (H
ilkhot Talm

ud Torah [The Law
s of Torah 

Study] 1:2, quoted in Soloveitchik, Fam
ily Redeem

ed, p. 6o). 
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than relationships of selection (such as husband and w
ife, student and 

teacher, or, as R
abbi Solovietchik highlights, adoptee and adopter) pre-

cisely because the central characteristic of covenant is selection and 
choice. 5° 

Q
uasi-A

doption A
s G

ranting S
om

e P
arental R

ights 

Even as the Jew
ish tradition does not have an institution of real adoption, 

certain non biblical aspects of parenthood established by the rabbis of the 
Talm

udic era have been connected to custody rather than parenthood, and 
thus have been granted to adoptive parents. For exam

ple, in Talm
udic 

tim
es it w

as decreed that the possessions, earnings, and findings of a m
i-

nor child belong to his or her father. 5 1 A
lthough the w

ording of the Tal-
m

ud refers only to father, it is clear from
 later discussions that this law

 ap-
plies to anyone w

ho supports the child, such as adoptive parents. 52 T
he 

reason for the rabbinic decree is that it w
as equitable that one w

ho sup-
ports a child should receive the incom

e of that child. 5 3 T
hus, a financially 

independent m
inor does not transfer his or her earnings to his or her par-

ents. 54 Sim
ilarly, the earnings of an adopted child go to his or her adoptive 

parents since the rationale for the decree applies equally w
ell to biological 

and adopted children. 5 5 A
 sim

ilar line of reasoning allow
s adoptive parents 

to redeem
 their adopted son if he is a first-born (to his natural parents). 56 

O
ne w

ho raises another's child does not assum
e the biblical prohibi-

tions or obligations associated w
ith having a child of one's ow

n, how
ever. 

For exam
ple, regardless of w

ho is currently raising the child, it is never 
perm

itted for a natural parent to m
arry his or her child; on the other 

hand, the assum
ption of custody cannot raise to a biblical level the prohi-

bition of incest betw
een a parent and the adopted childP

 Indeed, the Tal-

so. It is for this reason that the Jew
ish prophets alw

ays analogized G
od's relationship 

w
ith the Jew

ish people to
 that of a husband and a w

ife and not a parent and a child. 
5I. B

abylonian Talm
ud, Baba M

etzia 12b. 
52. ]. K

aro, Shulhan Arukh, Hoshen M
ishpat 370:2. 

53-J. Falk, M
eirat Einaim

, com
m

enting on]. C
aro, Shulhan Arukh, Hoshen M

ishpat 370:2. 
54·]. K

aro, Shulhan Arukh, Yoreh D
eah 370:2. 

55-]. K
aro, Shu/han Arukh, Yoreh D

eah 370:2; Z. M
endal, Ba 'er H

aytaiv, §4, on]. K
aro, 

Shulhan Arukh, Yoreh D
eah 370:2. 

56. D
avid Tzvi H

offm
an, M

elam
ed Lehoi~ Yoreh Deah 97-98. 

57· By inference the sam
e can be said of adoptive siblings; see H

offm
an, M

elam
ed 

Lehoil, Yoreh D
eah rs:n ("It is perm

itted to m
arry one's adopted sister.") 
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m
ud explicitly discusses w

hether or not adopted children raised in the 
sam

e hom
e m

ay m
arry each other, and concludes that such m

arriages are 
perm

itted. 58 O
ne m

edieval authority, R
abbi Judah of R

egensberg, 59 de-
creed that such m

arriages not be perform
ed, 60 but this decree has not 

been generally accepted, 61 and in situations w
here there is a know

n, open 
adoption, such m

arriages are perm
itted. 62 

O
ther exam

ples of adoptive parents being treated as natural parents 
can be found in the areas of ritual law

. For exam
ple, w

hile the rabbis pro-
hibited tw

o unrelated unm
arried people of the opposite sex from

 room
-

ing together alone (in H
ebrew

, the law
s of yihud), 63 it is w

idely held that 
these rules do not apply in the adoption scenario. A

lthough som
e com

-
m

entators disagree, 64 m
any m

aintain that it is perm
issible for an adopted 

child to room
 and live w

ith his adopted fam
ily, 65 notw

ithstanding the 
prim

a facie violations of the prohibition of isolation. 66 As one authority 
has noted, w

ithout this lenient rule, the institution of raising another's 
child w

ould disappear. 67 T
he sam

e is said for the general prohibition of 
people unrelated to each other engaging in kissing or hugging, w

hich 
these sam

e authorities perm
it in situations w

here the relationship be-
tw

een the adoptive parents and the child is functionally sim
ilar to a natu-

58. B
abylonian Talm

ud, Sotah 43b. 
59· A

lso know
n as R

abbi Judah H
aH

asid (the Pious). H
e w

as a renow
ned ethicist and 

scholar of the R
hineland Jew

ish com
m

unity (n50-I2I7). 
6o. Judah ofR

egensberg, Sefer H
asidim

, C
om

m
. 29. See also B

abylonian T
alm

ud, Sotah 

6r. See M
oses Sofer, Responsa 2 Yoreh Deah 125. 

62. See M
inhat Yitzhak 4=49· A

lthough legally perm
itted, few

 such m
arriages are actu-

ally perform
ed; how

ever, there w
as a tim

e w
hen such w

as exactly the m
otive of people w

ho 
raised children other than their ow

n in their household. 
63. ]. K

aro, Shulhan Arukh, Even H
a-Ezer 22:2. A

ccording to one com
m

entator, this 
rabbinic prohibition even included the room

ing together of a m
arried w

om
an w

ith a m
an 

not her husband. See M
aim

onides, M
ishneh Torah, Sefer Kedushah, H

ilkhot Isurei Biah 22:2. 
64. M

. M
. Schneersohn, Zikhron Akedat Yitzhak 4:33-37-For a com

plete list o
f those au-

thorities taking this position, see Israel B
erzon, "C

ontem
porary Issues in the Law

s of 
Y

ichud," journal of Halacha and Contem
porary Society 13 (r986): ro8. 

65. This, for exam
ple, occurs w

hen a couple adopts a boy, and the boy's adoptive fa-
ther later dies, leaving the adopted child living alone w

ith a w
om

an not his natural m
other. 

66. See E. W
aldenberg, 6 Tzitz Eliez.er 40:2r; C

. D
. H

alevi, Aseh Lekha Rav 194-201. R
abbi 

Joseph B
. Soloveitchik has also been quoted as perm

itting this. See M
elech Schacter, "V

ari-
ous A

spects of A
doption," journal of Halacha and Contem

porary Society 4 (1982): 96. R
abbi 

Feinstein has also com
m

ented on this issue; see M
. Feinstein, Iggrot M

oshe 4 Even H
a-Ezer 

64:2. 
67. E. W

alden berg, 6 Tz.itz Eliezer 226-28. 
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ral relationship. 68 T
he basic argum

ent is sim
ple: O

ne's children are ex-
em

pt from
 the general prohibitions of physical interactions w

ith the 
opposite sex, as no erotic intent is generally present. T

he sam
e is true for 

quasi-adopted children. 
A

nother exam
ple of a change in Jew

ish ritual law
 as a result of the 

quasi-adoption of a child appears in the obligation of m
ourning. A

dopted 
children are no longer obligated to, for instance, recite the m

ourner's 
prayer (kaddish) upon the death of their natural parents -

instead, there is 
an incum

bent obligation to m
ourn upon the death of their adoptive par-

ents.69 This is so because the institution of m
ourning as w

e know
 it is to-

tally rabbinic in nature, and seem
s to be a proper reflection of the sadness 

one feels w
hen the person w

ho raised one passes on. 70 N
um

erous other 
exam

ples exist of rabbinic institutions that are not strictly applied in the 
context of raising another's child, since Jew

ish law
 w

ould like to encour-
age this activity.n 

N
otw

ithstanding the high praise Jew
ish law

 show
ers on a person 

w
ho raises another's child, 72 it is critical to recognize that the institu-

tion of"adoption" in Jew
ish law

 is radically different from
 the adoption 

law
 of A

m
erican jurisdictions. In Jew

ish law
, adoption operates on an 

agency theory. T
he natural parents are alw

ays the parents; the adoptive 
parents never are -

they are m
erely agents of the birth parents (or the 

rabbinical courts). W
hile a num

ber of incidental areas of parental rights 
are associated w

ith custody and not natural parenthood, they are the ex-
ception and not the law

. In the m
ain, Jew

ish law
 focuses entirely on nat-

ural relationships to establish parental rights and duties. Jew
ish adop-

68. This m
atter is conceptually easier in m

y opinion, as nonsexual touching is argu-
ably perm

itted anyw
ay in Jew

ish law
, and the essential characteristic of this touching is that 

it is nonsexual. For m
ore on chis topic, see B

abylonian T
alm

ud Kiddushin 8rb, and R
ashi, 

Tosaphot, R
itva, and Y

am
 Shel Shlom

o ad locum; Shulhan Arukh, Even H
a-Ez.er 2I, 4-7; G

r''a, 
Even Ha-Ez:er 21:19; Pit'hai Teshuva, Even Ha-Ez:er 21:3 and Iggrot M

oshe, 2 Even H
a-Ez.er I4. For 

an article on this topic in English, see R
abbi Y

ehuda H
erzl H

enkin, "T
he Significant R

ole of 
H

abituation in H
alakha," Tradition 34 (2ooo ): 3-40. 

69. M
. Sofer, Responsa, I Orah H

ayyim
 174· R

abbi Sofer also notes the praise Jew
ish law

 
lavishes upon one w

ho raises another's child. 
70. This issue is in dispute. C

om
pare J. K

aro, Shulhan Arukh, Yoreh D
eah 398:1 w

ith 
M

. Isserles, com
m

enting on]. K
aro, Shulhan Arukh, Yoreh D

eah 399:I3. 
71. See generally]. K

aro, Shulhan Arukh, Orah H
ayyim

 139:3. See also A
. A

uli, M
agen 

Avraham
, com

m
enting on K

aro's Shulhan Arukh, Orah H
ayyim

 139:3, and M
. Feinstein, Iggrot 

M
oshe, I Yoreh D

eah I6I. For a sum
m

ary of various law
s of adoption, see Schacrer, "V

arious 
A

spects of A
doption." 

72. See B
abylonian Talm

ud, Sanhedrin I9b. 
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tion looks m
uch m

ore like long-term
 foster care than like classic 

A
m

erican adoption. 

O
pen versus C

losed A
doption 

Secretive adoptions have alw
ays taken place in every society and every cul-

ture,73 and there is a case history of such in the Jew
ish legal tradition as 

w
elF

4 G
iven the Jew

ish law
 view

 that adoption is really a m
isnom

er, and 
that quasi-adoption and long-term

 foster care are better term
s, the Jew

ish 
tradition favors "open" rather than "closed" adoptions: children alw

ays 
need to know

 that their current caretakers are not their parents. T
his 

point is first addressed directly by R
abbi M

oses Sofer, 75 w
ho notes that 

m
any different aspects of Jew

ish law
 are predicated on an aw

areness of 
w

ho one's progeny are, and w
hen people are raising other children in their 

hom
e, they bear a duty to not hide that fact.7 6 Sim

ilar view
s are expressed 

by m
any different authorities of the last century. 
R

abbi M
oses Feinstein, one of the leading decisors in A

m
erica in the 

last century, notes in his responsa
77 that it is obvious that Jew

ish law
 m

an-
dates that the identity of the natural parents be shared w

ith an adopted 
child, w

hen the identity is know
n. R

abbi Feinstein posits that w
ithout 

this know
ledge, such a child w

ill never be certain of w
hom

 his or her natu-
ral siblings are and m

ighr7
8 enter into an illicit m

arriage w
ith a natural 

73· See, for exam
ple, Lucy S. M

cG
ough and A

nnette Peltier Falahahw
azi, "Secrets and 

Lies: A
 M

odel Statute for C
ooperative A

doption," Louisiana Law Review 6o (1999): 13-90. 
74· See R

abbi H
ayyim

 B
achrach, H

avot Yair 92-93. These responsa, from
 just before the 

daw
n of the eighteenth century, recount the story of a couple w

ho (it w
as claim

ed) sw
itched 

children w
ith their m

aid after one of their ow
n children died. N

eedless to say, m
any diffi-

culties and questions arose from
 these actions. T

he solution advocated by one of the rabbis 
in this responsa is second-guessed by R

abbi M
oses Sofer in

 Teshuvot H
atam

 Safer, 2 Even Ha-
Ez:er I25. 75· In Teshuvot H

atam
 Safer, 2 Even Ha-Ez.er 125. R

abbi Sofer (1762-I839) lived in H
un-

gary. 
76. There is a dispute as to w

hether adopted children inherit from
 their adoptive par-

ents; see Lekutai M
air I8:2. A

ll agree, how
ever, that such children do not inherit by operation 

of the intestacy rules of Jew
ish law

. T
hose w

ho argue that such children inherit do so based 
on the presum

ptive w
ill of the parents. For m

ore on this, see R
abbi M

oshe Findling, "A
dop-

tion of C
hildren," Noam

 4 (I96I): 65-93 (H
ebrew

). 
77· Iggrot M

oshe, 
I Yoreh D

eah 162. 
78. See Beit Shm

uel, Even H
a-Ez.er 13:1, w

ho notes that this is a rabbinic fear and not 
grounded in Torah Law. 
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sibling. Indeed, a contem
porary of R

abbi Feinstein, R
abbi Joseph Elijah 

H
enkin, carries this view

 to its logical conclusion and posits that adoptive 
children should not call their parents by the term

 "m
other" and "father" 

(since they are not, and using such titles w
ould be deceptive) but should 

instead use the dim
inutive "aunt" and "uncle," w

hich m
ore com

m
only de-

note in our society a respectful (but m
ore genetically distant) relation-

ship.79 Sim
ilar such view

s are posited by m
any other rabbinic decisors 

w
ho have w

ritten on adoption, including R
abbi G

edalya Felder and R
abbi 

M
air Steinberg in their contem

porary classic w
orks, both of w

hom
 concur 

that adoptions in the Jew
ish tradition ought to be open adoptions. 80 

M
ost authorities posit that closed adoptions are absolutely forbidden. 81 

R
abbi Feinstein, how

ever, is prepared to contem
plate the possibility that 

if the identity of the biological parents cannot be determ
ined, and yet one 

can ascertain that the children are Jew
ish, there m

ay be no form
al obliga-

tion to tell adopted children that they are adopted; it is m
erely a good 

idea. 82 R
abbi Solovietchik echoes this form

ulation w
hen he states, "There 

is no need to w
ithhold from

 the adopted child inform
ation concerning 

his or her natural parents."8
3 

In those societies w
here secular law

 does not perm
it open adoption, 

79. See Y. E. H
enkin, Kol K

itvai H
agaon R

av YosefEliahayu H
enkin 2:9S (r9S9). T

his letter 
is undated, but appears to

 be from
 the 1950s. 

So. See R
abbi G

edalya Felder, N
ahalat Tzvi 35-40 (2nd ed.), and R

abbi M
air Steinberg, 

Lekutai M
air, pp. 19-23. B

oth authorities posit that no less than seven distinctly different 
pieces of inform

ation should be shared. T
hey are the follow

ing: 
r. Is the m

other Jew
ish and eligible to

 m
arry in the Jew

ish com
m

unity? 
2. Is the m

other single or m
arried? 

3· W
ho is the father, and is he eligible to

 m
arry in the Jew

ish com
m

unity? 
4· Is the child eligible to m

arry in the Jew
ish com

m
unity? 

5· Is the child a Priest, Levite, or Israelite? 
6. D

oes the m
other or father have other children (potential siblings) placed for 

adoption? 
7. Is this child Jew

ish? M
ay she m

arry a Priest? 
Sr. M

inhat Yitzhak 4:49. See also R
abbi M

enashe K
lein, M

ishneh H
alakhot 4:49, w

ho 
lists m

ore than a dozen reasons w
hy Jew

ish law
 directs that children w

ho are adopted be 
told of that fact, and if their natural parents are know

n, that such inform
ation be shared 

w
ith them

. 
S2. M

oses Feinstein, Iggrot M
oshe, Yoreh D

eah r6r-62. C
hildren w

ho are converted to Ju-
daism

 need to
 be told such, as m

inors w
ho convert have the right of refusal (m

ay renounce 
their Judaism

) upon reaching adulthood and being inform
ed of the fact that they are con-

verts. See also Yam
 Shel Shlom

o, K
etubot 1:35. A

 contrary view
 is provided by R

abbi M
oshe 

Sternbuch, Teshuvot veH
anhagot 2:67S. 

S3. Soloveitchik, Fam
ily Redeem

ed, p. 6r. 
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Jew
ish law

 posits that the relevant inform
ation needs to

 be kept in som
e 

form
 of a com

m
unal central registry that people have to check before they 

get m
arried. Such registries w

ere (and still are) 84 kept in m
any com

m
uni-

ties in the U
nited K

ingdom
, w

here for m
any years adoptions w

ere 
closed. 85 

C
onclusion 

T
he Jew

ish tradition has no legal institution called "adoption," even as it 
recognized that there w

ould be cases w
here people other than natural par-

ents w
ould care for children. Indeed, Jew

ish law
 denied itself the legal au-

thority to authorize the transfer of parental status from
 the natural par-

ents to the "adoptive" ones. T
his is consistent w

ith the general rules of 
status in Jew

ish fam
ily law

, w
here personal status and private acts are be-

yond the jurisdiction of the legal system
. T

he refusal of Jew
ish law

 to cre-
ate the new

 legal fiction of an adoptive fam
ily stands in stark contrast to 

R
om

an and m
odern A

m
erican law

, both of w
hich recognize the rights of 

the court system
 to recast parenthood to fit into the custodial arrange-

m
ent. T

he divergence betw
een these law

 codes on a policy level in fact re-
flects a fundam

ental difference betw
een the A

m
erican and Jew

ish legal 
system

s in term
s of the scope and reach of the law

. Jew
ish law

 articulates 
the fundam

ental inability of a governing body to destroy essential paren-
tal relationships created at birth. A

m
erican jurisprudence grants itself 

that pow
er; the law

 can artificially create parental relationships in the best 
interest of the child. Jew

ish jurisprudence denies itself that pow
er; fam

i-
lies once naturally created cannot ever be destroyed. As R

abbi Soloveitchik 
observes, how

ever, the relationship betw
een children and their nonbio-

logical custodial parents is one of greater m
oral, philosophical, and reli-

gious significance than a natural parental relationship, as the form
er is 

predicated on voluntary choice, w
hich is the hallm

ark of all sacred 
covenantal relationships. 

S4. M
eyer Steinberg, Responsum

 on Problem
s of Adoption in jew

ish Law, ed. and trans. 
M

aurice R
ose (London: O

ffice of the C
hief R

abbi, 1969), pp. n-12. 
85. A

lthough the issues of accidental brother/sister incest seem
 rare, such cases 

clearly do arise. C
onsider, for exam

ple, B
ob H

erbert, "A Fam
ily Tale," N

ew
 York Tim

es, 31 D
e-

cem
ber 2001, sec. A, p. n. 
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